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Introduction 
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Origin  ofR.S.  2477 
Rights-of-Way 


The  right-of-way  for  the  construction  of  highways 

over  public  lands,  not  reserved  for  public  uses, 

is  hereby  granted. 

With  this  seemingly  simple,  20-word  federal  statute  Congress  offered  to 
grant  rights-of-way  to  construct  highways  over  unreserved  public  lands. 
Originally,  the  grant  was  Section  8  of  a  law  entitled  "An  Act  Granting 
Right  of  Way  to  Ditch  and  Canal  Owners  over  the  Public  Lands,  and  for 
other  Purposes."  The  law  was  also  known  as  the  Mining  Act  of  1866. 
Several  years  after  the  Act  was  passed,  this  provision  became  Section 
2477  of  the  Revised  Statutes,  hence  the  reference  as  R.S.  2477.  Later 
still,  the  statute  was  recodified  as  43  United  States  Code  (U.S.C.)  §  932. 


Historic  Importance 


• 


R.S.  2477  was  passed  during  a  period  in  our  history  when  the  federal 
government  was  aggressively  promoting  settlement  of  the  West.  Under 
the  authority  of  R.S.  2477,  thousands  of  miles  of  highways  were  estab- 
lished across  the  public  domain.  It  was  a  primary  authority  under  which 
many  existing  state  and  county  highways  were  constructed  and  operated 
over  federal  lands  in  the  Western  United  States.  Highways  were  con- 
structed without  any  approval  from  the  federal  government  and  with  no 
documentation  of  the  public  land  records,  so  there  are  few  official 
records  documenting  the  right-of-way  or  indicating  that  a  highway  was 
constructed  on  federal  land  under  this  authority. 


Repealed 


One  hundred  and  ten  years  after  its  enactment,  R.S.  2477  was  repealed 
by  the  Federal  Land  Policy  and  Management  Act  (FLPMA)  of  1976. 


The  Issue 


Although  this  century-old  provision  was  repealed  over  16  years  ago,  its 
impact  is  still  being  felt,  because  highways  established  before  October 
21,  1976  (the  effective  date  of  FLPMA)  were  protected,  as  valid  existing 
rights-of-way. 


Grandfathered  rights 


In  recent  years,  there  has  been  growing  debate  and  controversy  over 
whether  specific  highways  were  constructed  pursuant  to  R.S.  2477,  and 
if  so,  the  extent  of  the  rights  obtained  under  the  grant. 
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Concerns 


However,  there  is  concern  that  public  lands  withdrawn  for  National 
Parks,  National  Forests,  National  Wildlife  Refuges,  and  other  special 
management  areas  may  be  subject  to  grandfathered  R.S.  2477  rights-of- 
way.  R.S.  2477  claims  could  affect  federal  land  currently  managed 
under  various  management  objectives  by  the  Bureau  of  Land  Manage- 
ment (BLM),  including  areas  either  designated  as,  or  under  study  for, 
wilderness. 

Some  commenters  are  concerned  that  historical  public  access  to  federal 
lands  is  being  closed  by  private  land  owners.  R.S.  2477  claims  may 
also  affect  land  previously  in  federal  ownership  that  was  conveyed  to 
private  entities  subject  to  preexisting  rights-of-way.  This  issue  is 
important  to  some  state  and  county  governments  and  some  federal  land 
managers  who  value  the  rights-of-way  as  important  to  their  infrastruc- 
ture. 


I 


Prior  to  the  late  1970s,  there  was  little  hint  of  the  ensuing  controversy 
Evolution  Of    over  RS-  2477-  The  Department  of  the  Interior  (DOI)  did  little  to 
«,  manage  these  rights-of-way,  primarily  deferring  to  state  law  and  con- 

Controversy  ^i 


Link  to  wilderness 


State  Differences 


The  issue  began  to  emerge  with  the  initiation  of  the  wilderness  inven- 
tory process  for  BLM  lands  outside  of  Alaska  in  1977.  For  purposes  of 
wilderness  inventory,  (specifically  for  what  constitutes  a  "roadless" 
area)  the  DOI  followed  FLPMA's  legislative  history  and  adopted  a 
definition  of  a  road  that  included  a  requirement  for  some  type  of  con- 
struction by  mechanical  means.  This  definition  allowed  for  inventory 
of  large  blocks  of  public  land  for  wilderness  consideration,  but  it  also 
created  confusion  because  the  definition  of  what  constituted  a  "road" 
over  public  lands  could  be  seen  as  different  from  the  definition  of  a 
"right-of-way." 

There  have  been  few  problems  regarding  R.S.  2477  rights-of-way  in 
most  public  land  states  although  states  have  handled  the  issue  differ- 
ently. This  may  be  because  of  the  differences  among  state  laws,  al- 
though a  number  of  other  factors  also  influence  this  situation. 

Some  states  have  no  recognized  R.S.  2477  highways  and  other  states 
have  hundreds.  The  number  of  recognized  highways  is,  however, 
neither  an  indication  of  problems  associated  with  R.S.  2477  nor  of  the 
potential  for  controversy  in  the  future.  Oregon  currently  has  the  great- 
est number  of  recognized  R.S.  2477  highways,  with  450,  but  few 
problems  have  resulted  from  these  recognized  claims.  On  the  other 
hand,  a  state  with  a  large  number  of  recently  asserted  claims  may  be  an 
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R.S.  2477  in  Utah 


Burr  Trail  litigation 


indication  of  potential  controversy.  At  the  present  time,  Utah  has  the 
greatest  number  of  assertions,  with  over  5,000,  while  only  10  R.S.  2477 
highways  have  been  recognized. 

To  date,  Utah  has  been  the  focal  point  for  most  of  the  controversy.  The 
issue  erupted  in  1987  over  a  popular  Southern  Utah  back-country  road 
called  the  Burr  Trail  that  borders  BLM  Wilderness  Study  Areas 
(WSAs)  and  passes  through  two  units  in  the  National  Park  System. 
With  recognition  of  the  Burr  Trail  as  an  R.S.  2477  highway,  the  local 
county  holder  of  the  right-of-way  initiated  maintenance  and  upgrading 
of  the  existing  road.  Plans  for  road  realignment  and  resurfacing  led  to 
extensive  litigation  in  Federal  District  Court  and  ultimately  in  the  10th 
Circuit  Court  of  Appeals.  Issues  in  contention  included  the  scope  of 
the  R.S.  2477  grant  and  what  rights,  if  any,  the  county  had  to  improve 
the  road  and  the  federal  government's  ability  to  impose  mitigation  of 
impacts  to  WSAs  and  National  Parks  and  Recreation  Areas. 


Controversy  spreads 


R.S.  2477  in  Alaska 


Access  an  issue 


Trails  and  footpaths 
included 


The  R.S.  2477  controversy  soon  spread  to  other  parts  of  the  state.  For 
several  years,  citizen  groups  have  proposed  that  there  be  additional 
public  lands,  beyond  BLM  recommendations,  considered  for  wilder- 
ness designation.  In  response,  some  counties  began  asserting  R.S.  2477 
rights-of-way  on  federal  lands  managed  by  BLM  and  the  National  Park 
Service.  Many  of  these  claims,  if  deemed  valid,  could  potentially 
disqualify  areas  in  citizen  wilderness  proposals. 

Prior  to  1959,  nearly  all  of  Alaska  was  public  domain  under  federal 
control.  This,  along  with  the  great  size  of  the  state,  its  sparse  popula- 
tion, few  constructed  roads,  and  dependence  upon  nontradiuonal  means 
of  transportation,  complicates  the  issue  of  access  in  Alaska. 

R.S.  2477  emerged  as  an  issue  in  Alaska  in  the  mid-1980s  when  the 
U.S.  Fish  and  Wildlife  Service  and  National  Park  Service  began  to 
prepare  their  land-use  plans  for  Refuges  and  Parks  in  Alaska.  This 
federal  action  precipitated  the  State  of  Alaska's  interest  in  using  R.S. 
2477  to  obtain  rights-of-way  over  federal  lands  as  state  and  local 
governments  in  the  Lower  48  States  had  during  their  own  early  devel- 
opmental periods.  The  state  began  to  identify  historical  access  routes 
across  federal  lands  (including  Conservation  System  Units  which  are 
areas  designated  for  special  protection  by  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  that  potentially  qualified  as  R.S. 
2477  highways.  These  access  routes  were  identified  under  Alaska  state 
law  in  1961  in  the  AS  §19.45.001(9)  Act.  This  law  included  seasonal 
trails,  footpaths,  and  traditional  roads  and  trails  used  by  wheeled  and 
tracked  vehicles. 
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Secretarial  policy  defines 


construction 


In  1985,  representatives  from  diverse  Alaska  interests  began  a  con- 
certed effort  to  deal  with  the  R.S.  2477  issue.  Responding  to  this 
intense  interest,  the  Secretary  of  the  Interior  issued  in  1988  new  policy 
on  R.S.  2477  in  the  form  of  a  policy  statement  that  applied  to  all  public 
land  states  using  criteria  contained  in  the  1986  BLM  Rights-Of-Way 
manual  and  expanded  to  include  criteria  defined  under  Alaska  state  law. 
The  policy  statement  included  a  definition  of  construction  that  in 
certain  instances  accepted  mere  use  or  passage  as  proof  of  the  existence 
of  a  highway.  As  might  be  expected,  the  policy  is  viewed  quite  differ- 
ently among  competing  public  interests.  Some  view  the  current  policy 
as  extremely  important  to  the  economic  and  social  development  of 
Alaska  because  it  maximizes  access  options  over  federal  and  possibly 
even  private  lands.  Others  view  the  policy  as  a  new  threat  to  federal 
lands,  particularly  the  newly  established  National  Forests,  Refuges, 
Park  Units,  and  other  specially  designated  areas. 


I 


Congress  Debates  the  Issue 
and  Directs  This  Report 


The  growing  number  of  road  assertions  in  Utah  and  Alaska  and  the 
growing  controversy  over  the  issue  between  states  and  counties  and 
interest  groups  caught  the  attention  of  Congress.  In  1991,  the  House  of 
Representatives  passed  H.R.  1096.  This  bill  would  have  imposed  a 
cutoff  date  for  claims  and  specified  how  the  DOI  would  handle  future 
claims.  The  Senate  adjourned  without  acting  on  H.R.  1096. 


Moratorium  proposed  and 
dropped 


In  addition,  the  House-passed  fiscal  year  1993  appropriations  bill  for 
the  DOI  and  related  agencies  provided  for  a  moratorium  on  further 
processing  of  claims  by  the  DOI,  pending  completion  of  legislation. 
There  were  no  comparable  provisions  in  the  Senate  version.  In  confer- 
ence, the  House's  moratorium  provision  was  dropped  from  the  appro- 
priations bill,  but  the  conference  report  did  direct  the  DOI  to  conduct  a 
study  of  the  history  and  management  of  R.S.  2477  rights-of-way. 
(Appendix  I,  Exhibit  A.) 


Report  to  be  prepared 


The  DOI  was  directed  to  prepare  a  report  to  Congress  on  a  number  of 
aspects  of  R.S.  2477.  The  directive  to  prepare  the  report  requested  that 
the  following  information  be  addressed: 


Included  in  the  report 


The  history  of  rights-of-way  claimed  under  R.S.  2477. 

The  likely  impacts  of  current  and  potential  claims  of  such 

rights-of-way  on  the  management  of  the  federal  lands. 

The  likely  impacts  of  current  and  potential  claims  of  such 

rights-of-way  on  the  access  to  federal  lands,  state  lands,  private 

lands,  Indian  and  Native  lands. 

The  likely  impacts  of  current  and  potential  claims  of  such 

rights-of-way  on  multiple-use  activities. 

The  current  status  of  such  claims. 
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Possible  alternatives  for  assessing  the  validity  of  such  claims. 
Alternatives  to  obtaining  rights-of-way. 
Sound  recommendations  for  assessing  the  validity  of  claims, 
consonant  with  the  intent  of  Congress  in  enacting  R.S.  2477  and 
FLPMA,  that  mandated  policies  of  retention  and  efficient  man- 
agement of  the  public  lands. 


I 


.  Until  completion  of  the  report,  the  DOI  has  deferred  processing  of 

BLM  Deters  Processing  MOSt  peiKjing  claims  unless  there  is  an  immediate  and  compelling  need  to 

Claims  Pending  Completion  recognize  or  deny  claims.  (Appendix  H,  Exhibit  A.) 
of  Report 


CRS  Report 


The  Library  of  Congress  Congressional  Research  Service  (CRS)  has  also 
prepared  a  report  for  Congress  entitled,  Highway  Rights  Of  Way:  The 
Controversy  Over  Claims  Under  R.S.  2477,  issued  January  15,  1993  and 
updated  April  28,  1993.  The  CRS  Report  was  one  of  many  sources 
reviewed  by  DOI  in  preparation  of  this  report. 


TVi    n        «*  t  +u      ^e  ^^  was  directed  to  consult  with  Western  Public  Land  States  and 

1  lie  i/cpdnineill  OI  Hie    0tner  affected  interests  in  preparing  the  report.  This  report  was  prepared 
Interior  StlldV  PrOCeSS    *n  consultation  with  the  BLM  Washington  Office  and  other  federal 

offices.  To  address  this  important  public  land  issue  in  a  manner  that 
responds  to  Congressional  direction,  the  DOI  assembled  a  study  task 
force  comprised  of  representative(s)  from  each  BLM  state  organization, 
Interagency  task  force  the  BLM  Headquarters  Office,  the  Office  of  the  Solicitor,  the  National 

Park  Service,  the  Bureau  of  Indian  Affairs,  and  the  U.S.  Fish  and  Wild- 
life Service.  The  BLM  was  given  the  responsibility  to  lead  the  Depart- 
mental team.  The  U.S.  Forest  Service,  part  of  the  Department  of  Agri- 
culture, was  consulted  in  this  process. 


Public  involvement 


The  active  involvement  of  affected  interests  from  the  Western  Public 
Land  States  has  been  an  essential  element  of  this  study.  On  November 
18,  1992,  several  hundred  letters  and  "scoping"  packages  were  mailed  to 
state  and  local  governments,  land-use  organizations,  and  other  affected 
interests.  Notification  of  the  study  was  published  in  the  December  15, 
1992  Federal  Register.  News  releases  were  distributed  to  national, 
regional,  and  statewide  media  outlets  announcing  the  initiation  of  the 
study  and  requesting  information  from  the  public. 

In  addition,  several  public  meetings  were  held  to  gain  input  during 
November  and  December  1992  and  January  1993.  Meetings  were 
conducted  in  Alaska,  California,  Idaho,  Oregon,  Montana,  Nevada,  and 
Utah. 
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Approximately  300  individuals  and  organizations  responded  to  the  task 
force  with  several  thousand  pages  of  written  information,  which  was 
helpful  in  preparing  the  draft  report.  See  Appendix  m,  Exhibit  A. 

Beginning  in  March  of  1993,  nearly  4,000  copies  of  the  Draft  Report 
were  mailed  to  interested  parties.  Seven  public  meetings  were  held  in 
western  states  and  attended  by  approximately  400  persons.  In  addition, 
approximately  1000  pages  of  written  comments  were  received.  The 
information  derived  from  the  public  meetings  and  written  comments 
have  been  considered  in  the  preparation  of  this  final  report. 


1 


Constituency 
Positions 


Some  members  of  the  public  view  remaining  R.S.  2477  rights-of-way 
as  important  components  of  state  and  local  infrastructure,  essential  to 
the  economic  growth  and  social  well-being  of  the  rural  West.  Some 
State  and  local  governments  argue  that  existing  R.S.  2477  rights-of-way 
are  interests  in  property  for  which  they  should  be  compensated  if  lost. 

Others  see  the  potential  recognition  of  additional  R.S.  2477  roads  as 
conflicting  with  the  goals  of  the  FLPMA  and  a  severe  threat  to  federal 
lands,  including  many  areas  either  currently  designated  or  under  study 
for  designation  as  part  of  the  National  Wilderness  Preservation  System. 
They  stress  that  R.S.  2477  was  repealed  in  1976  and  that  pre-existing 
rights  should  be  construed  narrowly. 

Some  users  of  public  land  are  concerned  that  historical  and  traditional 
access  to  federal  lands  might  be  limited.  A  related  issue  is  the  growing 
movement  to  use  the  R.S.  2477  right-of-way  authority  as  a  means  to 
continue  or  reopen  historical  access  through  private  lands  to  adjacent 
public  lands.  In  cooperation  with  local  citizens  groups,  this  has  been 
actively  pursued  in  Colorado,  Idaho,  Montana,  and  Nevada. 


The  Federal 
Interest 


Federal  agencies  have  several  major  areas  of  concern  regarding  the  R.S. 
2477  issue.  The  first  arises  out  of  the  open-ended,  inchoate  character  of 
these  claims.  R.S.  2477  rights-of-way  that  existed  pre-FLPMA  are 
protected,  but  there  are  currently  no  provisions  for  inventorying  these 
claims  or  bringing  finality  to  this  issue.  This  creates  a  continuing  cloud 
on  Federal  agencies'  ability  to  manage  federal  lands,  including  their 
power  to  manage  or  to  control  improvements  to  state  or  county  rights- 
of-way.  The  ability  to  manage  natural  resource  values,  consider  appro- 
priate contemporary  legislation  in  day-to-day  management,  and  manage 
for  special  values  like  wilderness  or  areas  of  critical  environmental 
concern  can  be  compromised  by  this  uncertainty. 
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A  second  area  of  concern  arises  out  of  the  unique  terms  used  in  R.S. 
2477.  What  is  the  definition  of  a  highway?  What  constitutes  construc- 
tion? Which  public  lands  are  "not  reserved  for  public  uses"?  What  law, 
state  or  federal,  should  answer  these  questions?  This  confusion  can 
result  in  inconsistency,  unfairness,  and  difficulty  in  wise  planning. 

A  third  area  involves  defining  the  rights  and  responsibilities  of  both  the 
federal  agency  and  the  holder  of  the  right-of-way,  especially  in  relation 
to  federal  responsibilities  to  manage  federal  lands  and  resources  under 
contemporary  laws,  and  the  federal  mandate  to  manage  some  areas  for 
special  values,  such  as  Congressionally-designated  National  Parks, 
National  Forests,  National  Wildlife  Refuges,  National  Wilderness  Areas, 
and  areas  established  pursuant  to  Congressional  authority,  such  as 
National  Monuments,  Wilderness  Study  Areas,  and  Areas  of  Critical 
Environmental  Concern. 
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The  History  of  R.S.  2477 
Claims  — — ^— 


Historical  perspective 


Legislative  Setting 


This  section  examines  the  history  of  R.S.  2477  from  legislative,  adminis- 
trative, and  legal  perspectives. 

As  noted  earlier,  R.S.  2477  was  one  section  of  a  law  entitled  "An  Act 
Granting  Right  of  Way  To  Ditch  and  Canal  Owners  Over  The  Public 
Land,  and  For  Other  Purposes."  The  law  was  more  commonly  known  as 
the  Mining  Act  of  1866. 

This  legislation  was  passed  during  a  period  when  the  federal  government 
was  aggressively  promoting  the  settlement  of  the  West.  Mining  and 
homesteading  had  been  occurring  on  the  public  domain  without  statutory 
authority,  as  had  construction  of  roads,  ditches,  and  canals  to  support 
these  undertakings.  Passage  of  the  Homestead  Act  in  1862  began  a  new 
era  of  settiement  of  the  federal  lands.  Access  was  promoted  by  Con- 
gress through  railroad  land  grants  and  special  legislation  for  major 
transportation  routes  but  was  ignored  when  it  came  to  the  handling  of 
private  and  individual  access.  These  important  but  smaller  access 
matters  were  generally  left  to  local  customs  or  state  law.  The  Mining 
Act  of  1866  not  only  established  the  first  system  for  the  patenting  of 
lode  mining  claims,  but  it  also  provided  for  access. 

A  brief  look  at  how  Congress  passed  this  legislation  provides  some  clues 
as  to  how  right-of-way  provisions  for  highways  and  canals  were  as- 
sembled into  a  mining  law. 

The  Mining  Act  of  1866  was  enacted  in  the  midst  of  a  major  dispute 
among  factions  of  Congress  over  the  handling  of  federal  mineral  depos- 
its. Some,  led  by  California,  favored  a  do-nothing  approach  as  mining, 
unrestricted  by  the  federal  government,  continued.  Others  favored  the 
sale  of  the  mineral  lands  for  paying  off  the  federal  debt  incurred  by  the 
Civil  War  and  other  federal  activities.  There  was  also  continued  move- 
ment to  encourage  people  to  use  their  War  scrip  and  settle  the  Western 
Territories. 

The  House  of  Representatives  enacted  a  bill  authorizing  the  sale  of 
mineral  lands  (H.R.  322).  The  Senate  countered  with  a  bill  providing  for 
preemption  of  lode  minerals  (S.  257).  The  Senate  bill  was  bottled  up  by 
the  House  Committee  on  Public  Lands,  so  the  Senate  amended  a  House- 
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Reenacted, 
Later  Repealed 


passed  ditch  and  canal  right-of-way  Bill  (H.R.  365)  with  a  revised 
version  of  S.  257  in  order  to  keep  the  legislation  out  of  the  hands  of  the 
House  Committee  on  Public  Lands.  This  last  version  was  then  approved 
by  the  House  and  enacted  into  law  on  July  26,  1866.  When  the  Senate 
amended  H.R.  365  with  its  mining  bill  (S.  257),  there  were  a  number  of 
differences  with  or  revisions  to  S.  257.  Most  of  the  differences  or 
revisions  appear  to  be  either  technical  changes  or  additions,  possibly 
suggested  by  the  California  mining  interests.  One  significant  revision 
was  the  addition  of  Section  8,  the  grant  of  right-of-way  for  highways. 

Section  8  of  the  Mining  Act  was  reenacted  and  codified  as  part  of  the 
Revised  Statutes  in  1873.  This  was  the  result  of  recommendations  from 
the  Public  Land  Review  Commission,  authorized  in  1866  to  review 
existing  legislation  affecting  public  lands  and  to  suggest  codification 
into  related  groups.  The  designation  "R.S.  2477"  thus  replaced  "Section 
8  of  the  Mining  Act." 


In  1938,  as  part  of  the  recodification  of  the  statutes,  R.S.  2477  became 
43  U.S.C.  §932  until  its  repeal  in  1976  by  FLPMA. 


The  significance  of  Congressional  reenactment  of  this  right-of-way 
provision  is  a  subject  of  debate.  Some  view  the  Congressional  action  as 
a  conscious  move  to  retain  a  broad  right-of-way  authority.  Others  see 
this  as  an  oversight  by  Congress  that  has  allowed  the  language  of  R.S. 
2477  to  take  on  a  meaning  that  was  probably  unintended  in  the  1866 
Act. 


What  Does  R.S.  2477 
Grant? 

Issues  and  questions 


A  search  of  its  legislative  history  reveals  little  hard  evidence  of  what 
Congress  was  thinking  when  it  included  Section  8  in  the  Mining  Act  of 
1866.  The  Congressional  Record  offers  few  clues  to  the  answer. 

The  words  in  the  statute  are  straightforward.  R.S.  2477  is  a  grant  of  a 
right-of-way  for  the  construction  of  highways  across  unreserved  public 
lands.    One  hundred  and  twenty  seven  years  after  enactment,  however, 
the  intent  and  scope  of  this  statute  remains  elusive. 


Core  "intent"  questions 


Several  historical  and  legal  questions  remain.  What  did  Congress  grant 
and  to  whom?  If  a  grant  was  established,  to  what  extent  were  rights 
conveyed?  How  and  when  should  these  rights  be  applied?  Who  has 
jurisdiction  over  these  rights? 


The  Department  has  considered  these  questions  carefully  and  reviewed 
the  wide  range  of  public  input  supplied.  The  legal  and  policy  issues  are 
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Positions  of  affected 


interests 


Many  state  and  local 

governments  and  access 

groups 


Environmental 
organizations 


Statutory  terms 


What  is  a  highway? 


complex  and  must  be  interpreted  according  to  sound  and  coherent 
principles.  The  Department  will  examine  these  questions  comprehen- 
sively at  a  later  date.  The  parameters  of  the  issues  are  outlined  below. 

While  a  wide  variety  of  interpretations  was  offered  to  answer  these  and 
other  questions,  most  of  the  discussion  can  be  grouped  into  two,  very 
general,  opposing  viewpoints. 

Some  argue  that  the  Congressional  grant  and  its  application  are  very 
broad— a  blanket  authority,  to  be  accepted  by  state  and  local  govern- 
ments, to  build  access  across  the  public  domain.  They  argue  that  the 
right  was  without  reservation  or  limitation. 

Others  argue  that  Congress  viewed  R.S.  2477  in  much  narrower  terms, 
with  specific  limitations  to  the  establishment  and  application  of  rights. 
These  groups  take  the  position  that  R.S.  2477  rights-of-way  over  federal 
lands  should  be  narrowly  defined  and  limited  to  their  original  use  and 
scope. 

Similar  differences  of  interpretation  exist  regarding  many  key  elements 
of  the  statute.  Congress'  possible  intentions  in  the  definitions  of  the 
statutory  terms  "highway,"  "construction,"  and  "unreserved  public 
lands,"  not  surprisingly,  can  be  imagined  to  support  whichever  position 
is  being  advocated. 

For  example,  many  voiced  support  of  the  inclusive  definition  of  "high- 
way" citing  historically  broad  uses  of  the  term.    Under  this  view,  an 
R.S.  2477  highway  embraces  any  avenue  of  travel  open  to  the  public, 
including  trails,  pathways,  traces,  and  similar  public  travel  corridors. 
Under  this  expansive  definition,  these  types  of  ways  should  be  included 
along  with  more  substantial  roads  in  the  definition  of  an  R.S.  2477 
highway. 

Others  argue  that  Congress  intended  only  to  recognize  major  roads  that 
were  mechanically  constructed  as  R.S.  2477  rights-of-way  .  This  posi- 
tion relies  on  the  plain  meaning  of  the  term  "construction"  and  on  a 
narrower  definition  of  "highway."  Some  advance  the  position  that  most 
potential  R.S.  2477  highways  were  originally  established  by  individuals 
and  were  private  roads  with  private  purposes  and,  therefore,  ineligible  as 
highways  under  R.S.  2477. 

The  CRS  report  addresses  the  issue  of  what  Congress  intended  to  grant 
as  a  public  highway.  In  their  report,  the  definitions  of  road  and  highway 
are  compared  in  modern  and  historic  contexts.  The  CRS  report  found 
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that  the  most  likely  interpretation  of  the  statute  is  that  a  highway  was 
intended  to  mean  a  significant  type  of  road,  that  is:  "one  that  was  open 
for  public  passage,  received  a  significant  amount  of  public  use,  had 
some  degree  of  construction  or  improvement,  and  that  connected  cities, 
towns,  or  other  significant  places,  rather  than  simply  two  places." 


What  is  construction? 


The  intended  meaning  of  the  term  "construction"  is  debated  as  well. 
Some  believe  "construction"  requires  improvement  by  mechanical 
means.  Others  argue  that  mere  passage  may  constitute  construction. 
The  CRS  report  found  that  some  construction  or  improvement  is  a 
necessary  element  of  the  grant  of  an  R.S.  2477  highway. 


What  are  unreserved 
Public  Lands? 


What  "unreserved  public  lands"  was  intended  to  mean  is  also  a  subject 
of  disagreement  and  ambiguity.  Federal  land  was  withdrawn  and 
dedicated  for  a  wide  range  of  federal  purposes  and  subject  to  different 
levels  of  protection.  This  allows  interest  groups  to  construe  the  ambi- 
guity and  complexity  to  support  their  own  positions.  Some  argue  that 
because  of  broad  federal  withdrawals  there  was  little  or  no  unreserved 
public  land  during  the  effective  life  of  R.S.  2477.    They  interpret  the 
term  reserved  land  to  include  all  types  of  federal  actions  to  classify 
land.  Those  who  support  this  viewpoint  often  cite  the  establishment  of 
grazing  districts  under  the  Taylor  Grazing  Act  as  an  example  of  a  type 
of  federal  classification  action  that  constitutes  reserved  public  land,  thus 
disqualifying  any  subsequent  R.S.  2477  highways.  Others  argue  that 
reserved  lands  are  those  that  have  been  withdrawn  or  dedicated  for  a 
more  particular  purpose,  such  as  a  National  Park  or  Indian  Reservation. 


Does  state  or  federal  law 
control? 


Another  important  question  about  the  intent  of  Congress  in  enacting 
R.S.  2477  focuses  upon  whether  state  or  federal  law  should  govern. 
Some  look  to  the  1866  Mining  Act's  recognition  of  state  law  and  local 
customs  pertaining  to  mineral  rights,  and  its  reliance  on  state  law  to  fill 
in  many  of  the  details  for  implementation,  as  ample  evidence  that  state 
law  should  govern  this  grant.  Others  believe  that  federal  law  must 
control  the  issue  without  regard  to  state  law  because  the  statute  does  not 
expressly  incorporate  or  even  refer  to  state  law. 


The  CRS  Report  characterized  the  proper  role  of  state  law  in  defining 
R.S.  2477  as  one  of  the  "most  fundamental  and  thorniest  of  issues."  It 
notes:  "state  law  may  play  some  role,  but  may  not  contradict  the 
express  statutory  granting  language." 

The  Department  believes  that  both  state  and  federal  law  are  relevant  to 
a  discussion  of  R.S.  2477.  State  law  cannot  override  federal  law,  or 
accept  more  than  was  offered  under  a  federal  statute.  However,  a  state 
can  limit  or  clarify  the  nature  of  a  grant  it  accepts,  at  least  for  its  own 


R.S.  2477  Report 


Page  12 


purposes.  The  Department  will  explore  the  proper  relationship  of  state 
and  federal  law  at  a  later  date. 


TV*    V  A       IT       A     WitnenactmentofFLPMAon0ctoDer21.  1976,  Congress  clearly  set 
1  lie  t  ederal  Land     forth  its  intentions  for  public  land  management.  FLPMA  provided  for 
PollCV  and     multiple"use  management,  a  presumption  that  public  lands  should  be 
retained  and  definitive  processes  for  granting  rights  over  public  lands. 
Management  Act  and     For  example,  FLPMA  repealed  R.S.  2477  and  substituted  its  own  pro- 
lix S  2477     cess  ^or  *ssuance  °f  rights-of-way  over  public  lands.  With  this  repeal, 
subject  to  valid  existing  rights,  Congress  signaled  that  it  intends  to 
provide  continued,  but  managed,  access  to  federal  lands. 

Many  of  the  commenters  to  this  report  misunderstand  this  relationship. 
Some  perceive  no  relationship  whatsoever,  stating  that  FLPMA  is 
irrelevant  to  R.S.  2477.  Others  take  the  position  that  FLPMA,  being 
more  recent  legislation,  should  supersede  whenever  a  case  of  conflict 
arises.  Still  others  indicate  that  there  must  be  a  balance,  although  con- 
flicting policies,  procedures,  and  judicial  interpretations  make  it  difficult 
to  determine  where  the  balance  lies. 


BLM  Position 


Protect  existing  rights  or 
prevent  degradation  ? 


The  BLM  manual  attempts  to  follow  the  mandates  of  FLPMA  while 
respecting  pre-existing  rights.  It  directs  the  BLM  to  manage  R.S.  2477 
rights-of-way  using  FLPMA  as  long  as  the  federal  manager  does  not 
diminish  the  rights  of  the  holder.  Using  this  approach  the  holder  is 
authorized  to  do  what  is  reasonable  and  necessary  within  the  confines  of 
the  right-of-way  to  maintain  the  type  of  use  to  which  it  was  originally 
put.  At  the  same  time,  the  federal  manager  has  an  express  duty  to 
prevent  unnecessary  and  undue  degradation  of  public  lands. 

With  regard  to  FLPMA,  the  relationship  between  the  saving  provisions 
that  retain  preexisting  rights  and  the  statutory  mandate  to  regulate  public 
lands  to  prevent  unnecessary  and  undue  degradation  is  the  central  issue. 
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Other  Leual  ISSlieS    ^  addition  to  the  principal  legal  issues  identified  above,  there  are  many 

other  important  legal  questions.  A  brief  discussion  of  the  taking  issue, 
abandonment,  the  use  of  R.S.  2477  to  gain  access  over  private  land,  and 
other  questions  follow. 


The  "Taking"  Issue    The  R.S.  2477  grant  authority  was  repealed  in  1976.  Some  parties 
claim  that  holders  of  R.S.  2477  rights-of-way  may  lose  some  of  their 
rights  if  substantial  regulatory  burdens  are  imposed.  However,  subse- 
quent attempts  to  clarify  and  confirm  rights  that  existed  before  1976 
will  not  necessarily  deprive  anyone  of  the  use  of  their  property. 
Courts  have  long  upheld  the  power  of  the  state  and  federal  governments 
to  reasonably  regulate  private  property  for  significant  public  purposes. 
Compensation  is  required  when  government  regulation  accomplishes  a 
"total  taking"  of  all  economically  viable  uses  or  results  in  a  physical 
invasion  of  property.  Many  options  exist  for  clarifying  R.S.  2477 
issues  that  do  not  involved  taking  of  property  rights. 


Abandonment  and  Statute  of 
Limitations 


Current  policy  and  case  law  do  not  recognize  any  form  of  federal 
provision  for  abandonment  of  R.S.  2477  rights-of-way.  This  issue 
needs  further  consideration. 


In  the  absence  of  a  waiver  of  sovereign  immunity,  no  one,  including 
state  and  local  governments,  may  challenge  the  title  of  the  United 
States  to  federal  property.  In  recognition  of  this,  Congress  passed  a 
quiet-title  statute  that  now  appears  at  28  U.S.C.  §  2409a.  It  allows 
those  who  have  been  put  on  notice  that  the  United  States  has  a  claim 
adverse  to  their  property  interest  to  file  a  law  suit  to  quiet-title  within 
12  years  of  the  date  the  affected  party  discovers  the  adverse  federal 
claim.  R.S.  2477  rights-of-way  are  easements  and,  therefore,  interests 
in  land  subject  to  the  quiet  title  statute.  If  title  is  not  confirmed  within 
12  years  of  the  date  the  federal  government  takes  action  inconsistent 
with  their  existence,  then  the  right  to  contest  the  title  expires.  An 
adverse  interest  to  a  right-of-way  can  be  shown  in  many  ways  including 
where  Congress  established  a  wilderness  area,  where  BLM  designated 
an  area  as  a  WSA,  or  where  the  U.S.  Forest  Service  blocked  off  a 
former  way  and  no  one  had  acted  on  it  for  over  12  years.  The  key 
question  is,  what  action  by  the  federal  government  is  sufficient  to  put 
others  on  notice  that  the  Government  claims  an  interest  that  may  defeat 
the  potential  R.S.  2477  right-of-way  claim  and  trigger  the  12-year 
period?  The  Department  will  further  consider  the  merits  of  this  issue. 
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A      rfi       k   ft   FoH      I    Ti"S  *SSUe  is  ^U'te  ^mPOItant  to  me  U.S.  Forest  Service.  It  involves  the 

Assertions  by  toe  t  ederal    ability  of  the  federal  govemment  t0  assert  R  s  2477  rights-of-way 
Government  of  R.S.  2477    across  private  land  to  regain  historic  public  access  to  federal  land.  A 
RightS-of-Way  Over  Private    related  issue  is  whether  federal  agencies  may  be  able  to  assert  that  such 
Lands    access  has  been  established  by  prescription  under  state  law  whether  R.S. 
2477  is  involved  or  not. 


Role  of  State  Law 


R.S.  2477  is  generally  construed  as  an  offer  by  Congress  to  state  and 
local  governments  to  construct  highways.  DOI  has  looked  to  state  law 
to  determine  what  constitutes  a  public  highway  under  R.S.  2477.  Fed- 
eral highway  law  may  also  be  relevant  to  this  issue  and  will  be  explored 
at  a  later  date. 


A  legal  opinion  issued  by  the  Deputy  Solicitor  to  the  Assistant  U.S. 
Attorney  General  on  April  28,  1980,  agreed  that  state  law  may  govern 
how  these  roads  were  established,  but  only  to  the  extent  that  it  is  not 
inconsistent  with  federal  law.  (Appendix  n,  Exhibit  J.)  Major  points  of 
contention  among  various  public  interests  are  the  issues  of  federal  versus 
state  control  and  whose  role  it  is  to  establish  criteria  for  highway  accep- 
tance and  define  the  scope  of  rights. 


Few  state  laws  address 
R.S.  2477 


The  majority  of  state  laws  concerning  public  highways  do  not  expressly 
refer  to  the  R.S.  2477  grant.  Most  state  highway  laws  focus  on  what 
constitutes  a  public  highway,  how  a  public  highway  is  created,  and  who 
has  the  authority  to  create  a  public  highway. 


Some  state  statutes  contain  language  that  is  very  broad,  while  others 
specifically  lay  out  definitions  and  formal  procedures.  In  other  states, 
only  formal  petitions  through  public  officials  are  sufficient  to  establish  a 
highway.  Some  statutes  declare  that  public  use  of  a  road  over  time  can 
establish  a  highway.  Other  statutes  set  forth  definitions  of  highways  that 
are  open  to  interpretation.  Many  states  have  enacted  multiple  statutes 
providing  for  several  factors  that  may  operate  to  establish  a  highway. 
Some  state  statutes  refer  to  undocumented  roads. 


Section  line  dedications 


Several  states  have  dedicated  all  section  lines  as  public  roads.  If  section 
lines  could  be  accepted  as  R.S.  2477  highways  an  extensive  cross- 
hatching  grid  of  rights-of-way  would  be  established  over  the  existing 
road  network.  Rights-of-way  would  be  established  at  one-mile  intervals 
(north  and  south,  east  and  west)  across  federal  lands. 
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Was  R.S.  2477  Retrospective 
or  Prospective? 


The  argument  has  been  raised  that  the  grant  was  only  retrospective;  i.e., 
it  validated  existing  roads  when  the  Act  was  passed.  Those  who  claim 
that  the  grant  was  retrospective  cite  court  cases  which  support  this.  The 
alternative  argument  is  that  R.S.  2477  provided  authority  for  the  future 
granting  of  rights-of-way.  The  majority  of  state  and  federal  courts  have 
taken  the  latter  view. 


Does  R.S.  2477  Apply  Only  to 
Roads  for  Mining  or  Home- 
steading  Purposes? 


Federal  Case  Law 
Summaries 


The  argument  has  been  raised  that  R.S.  2477  provides  a  right  of  access 
only  to  homestead  or  to  mine.  The  vast  majority  of  cases  have  found 
that  highway  rights-of-way  are  not  limited  to  the  mining  and  homestead 
context.  The  common  logic  of  these  cases  is  that  Section  8  of  the  1866 
Act  has  been  reenacted,  in  a  distinct  and  independent  statute,  Revised 
Statute  2477,  separate  from  the  other  provisions  of  the  1866  Mining 
Act. 

A  great  many  state  cases  deal  with  the  establishment  of  highways 
pursuant  to  R.S.  2477.  Almost  all  state  cases  predating  FLPMA  typi- 
cally involve  only  non-federal  litigants  and  are,  therefore,  not 
dispositive  on  federal  R.S.  2477  issues. 

There  are  a  few  federal  cases  that  deal  with  R.S.  2477.  However,  these 
cases  have  established  no  clear  judicial  precedents.  While  existing 
judicial  interpretation  of  R.S.  2477  has  been  inconsistent,  it  is  still 
instructive  to  take  a  brief  look  at  some  of  the  key  federal  cases. 


Federal  Case  Law 


U.S.  Supreme  Court  Cases 


Kleppe  v.  New  Mexico.  426  U.S.  529  (1976) 

The  U.S.  Supreme  Court  dealt  with  the  plenary  power  of  the  Congress 
over  the  public  lands  arising  from  the  Property  Clause  of  the  U.S. 
Constitution,  Article  IV,  Section  3.  The  Court  noted  its  earlier  1925 
decision  in  Colorado  v.  Toll,  infra,  and  stated,  "Congress  had  not 
purported  to  assume  jurisdiction  over  highways  within  the  Rocky 
Mountain  National  Park,  not  that  it  lacked  the  power  to  do  so  under  the 
Property  Clause."  426  U.S.  at  544. 
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Central  P.R.  v.  Alameda  County.  284  U.S.  463  (1932). 

The  Supreme  Court  held  that  a  railroad  right-of-way  accepted  by  the 
Central  Pacific  in  1868  was  subject  to  the  highway  right-of-way  laid  out 
by  Alameda  County  in  1 859  and  subsequently  established  by  the  pas- 
sage of  wagons.  This  was  approved  by  Congress  with  the  passage  of 
R.S.  2477  in  1866. 


U.S.  Court  of  Appeals 
Cases 


Colorado  v.  Toll.  268  U.S.  228  (1925). 

The  Supreme  Court  held  that  the  creation  of  Rocky  Mountain  National 
Park  by  Congress  did  not  take  jurisdiction  away  from  the  State  of  Colo- 
rado over  existing  roads  within  the  Park.  The  Park  Service  had  tried  to 
assert  exclusive  control  over  the  roads  within  the  Park. 

U.S.  v.  Vogler.  859  F.2d  638,  (9th  Cir.  1988),  cert,  denied.  488  U.S. 
1006(1989). 

The  Ninth  Circuit  dealt  with  an  assertion  of  an  R.S.  2477  highway  as 
access  to  a  mining  claim  within  a  National  Park.  The  court  declined  to 
rule  on  the  R.S.  2477  issue  but  did  hold  that  the  Park  Service  had  author- 
ity to  regulate  access  reasonably  pursuant  to  legislation  passed  by  Con- 
gress pursuant  to  Article  TV,  Sec.  3  of  the  U.S.  Constitution. 

Sierra  Club  v.  Hodel.  848  F.2d  1068  (10th  Cir.  1988).  See  also  Sierra 
Club  v.  Lujan.  949  F.2d  362  (10th  Cir.  1991). 

This  case  involved  attempts  by  Garfield  County  to  improve  the  Bun- 
Trail  in  Utah.  The  Tenth  Circuit  held  that  the  scope  of  an  R.S.  2477 
right-of-way  was  determined  under  state  law  and  the  law  in  Utah  was 
that  the  road  was  what  was  reasonable  and  necessary  for  the  kind  of  road 
that  existed  as  of  the  repeal  of  R.S.  2477  in  1976.  The  federal  land 
manager  determines  what  is  reasonable  and  necessary.  The  Court  also 
ruled  that  because  of  the  strong  interest  expressed  by  Congress  in  pre- 
serving WSAs,  the  requirements  of  the  National  Environmental  Policy 
Act  (NEPA)  were  triggered  by  the  county's  desire  to  improve  the  road 
next  to  WSAs  and,  therefore,  the  BLM  was  required  to  prepare  an 
Environmental  Assessment  to  determine  whether  or  not  an  Environmen- 
tal Impact  Statement  was  required.  The  question  of  the  impact  of  Taylor 
Grazing  Act  withdrawals  on  R.S.  2477  was  raised  in  this  case,  but  it  was 
not  addressed  because  the  Burr  Trail  was  found  to  have  been  established 
prior  to  1934. 
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U.S.  v.  Gates  of  the  Mountains  Lakeshore  Homes.  732  F.2d  141 1  (9th 
Cir.  1984). 

The  Ninth  Circuit  held  that  R.S.  2477  did  not  provide  for  legal  con- 
struction of  the  grant  under  State  law  and  State  law  could  not  allow  for 
power  lines  to  be  placed  within  an  R.S.  2477  right-of-way  without  the 
permission  of  the  U.S.  Forest  Service. 

Humboldt  County  v.  U.S..  684  F.2d  1276  (9th  Cir.  1982). 

The  Ninth  Circuit  enforced  the  12-year  statute  of  limitations  contained 
in  the  quiet  title  statute,  28  U.S.C.  §2409a.  The  court  also  raised  but 
did  not  resolve  the  issue  of  whether  the  Taylor  Grazing  Act  of  1934 
itself,  or  by  withdrawals  issued  pursuant  to  it,  withdrew  the  public  lands 
from  the  operation  of  R.S.  2477. 

Park  County.  Montana  v.  U.S..  626  F.2d  618  (9th  Cir.  1980),  cert- 
denied.  449  U.S.  1112(1981). 


U.S.  District  Court  Cases 


The  Ninth  Circuit  held  that  a  county  was  precluded  from  asserting  an 
R.S.  2477  within  a  National  Forest  because  the  road  had  been  closed 
more  than  12  years,  and,  therefore,  the  waiver  of  sovereign  immunity  in 
the  quiet-title  statute,  28  U.S.C.  §  2409a,  had  expired. 

Wilderness  Society  v.  Morton.  479  F.2d  842  (D.C.  Cir.  1973),  cert, 
denied,  411  U.S.  917(1973). 

The  D.C.  Circuit  held  that  the  construction  of  a  highway  by  a  third 
party  on  the  behalf  of  the  state  is  sufficient  to  establish  an  R.S.  2477 
right-of-way. 

U.S.  v.  Dunn.  478  F.2d  443  (9th  Cir.  1973). 

The  Ninth  Circuit,  citing  as  authority  Central  Pac.  RR.  v.  Alameda, 
supra,  reiterated  that  R.S.  2477  was  passed  to  protect  those  who  had 
previously  encroached  on  the  public  domain  but  had  been  allowed  to 
remain  there  with  the  knowledge  and  acquiescence  of  the  United  States. 
Accordingly,  the  statute  was  not  intended  to  grant  any  future  rights. 

U.S.  v.  Jenks.  804  F.  Supp  232  (D.  N.M.  1992). 

The  court  found  that  the  issue  of  whether  an  R.S.  2477  right-of-way  has 
been  established  is  a  question  of  state  law. 
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U.S.  District  Court 
Consent  Decree 


Wilkinson  v.  Department  of  the  Interior.  634  F.  Supp.  1265  (D.  Colo. 
1986). 

This  case  involved  a  road  that  entered  and  then  exited  the  Colorado 
National  Monument.  The  Court  held  that  the  Park  Service  could  not 
charge  an  entrance  fee  for  those  using  the  road  through  the  Monument 
because  this  was  an  invalid  restriction  on  the  right-of-way,  and  the 
attempt  to  prohibit  all  commercial  traffic  was  also  contrary  to  the  right- 
of-way.  The  court  also  held  that  reasonable  regulation  of  commercial 
traffic  was  authorized  by  legislation  enacted  by  Congress  pursuant  to  the 
property  clause  of  the  U.S.  Constitution. 

U.S.  v.  9.947.71  Acres  of  Land.  220  F.  Supp  328  (D.  Nev.  1963). 

The  court  held  that  mining  claimants  acquired  title  to  a  right-of-way 
pursuant  to  R.S.  2477  to  access  a  valid  mining  claim,  even  though  the 
court  recognized  that  the  county  involved  had  disclaimed  the  road  and 
the  court  recognized  that  it  was  not  a  public  highway. 

U.S.  v.  Emerv  County.  Utah,  in  the  U.S.  District  for  the  District  of  Utah, 
Civil  No.  92-C-106S.  (D.Utah) 

In  1990,  Emery  County  filed  applications  for  FLPMA  rights-of-way  and 
consulted  with  BLM  for  authorization  to  realign  and  improve  the 
Buckhorn  Road  which  has  been  administratively  recognized  as  an  R.S. 
2477  highway.  Rather  than  complete  the  process,  Emery  County  pro- 
ceeded with  the  realignments  and  improvements.  In  the  process,  an 
archaeological  site  was  impacted,  and  other  resource  damage  occurred. 
Emery  County  argued  that  it  did  not  need  permission  to  improve  the 
road  or  deviate  from  the  existing  alignment.  BLM  issued  three  trespass 
notices  and  a  cease  and  desist  order. 


The  matter  was  ultimately  resolved  by  a  Consent  Decree  approved  by 
the  U.S.  District  Court  which  provided  that  the  county  was  required  to 
have  approval  from  BLM  for  any  improvement  or  realignment  of  any 
acknowledged  R.S.  2477  highway.  The  county  agreed  they  would  notify 
BLM  before  it  undertook  any  on-the-ground  activity,  other  than  routine 
maintenance.  (Appendix  TV,  Exhibit  A.) 
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Prior  to  the  passage  of  FLPMA,  BLM  (and  before  it  the  General  Land 
Depaitnifint  Of  the    Office)  had  a  very  limited  Congressional  mandate  to  manage  the  public 

domain.  Its  primary  purpose  was  disposition  of  these  lands.  Long-term 
retention  and  management  of  the  public  lands  became  more  important 
over  the  years  and  led  to  the  passage  of  FLPMA  in  1976.  Much  greater 
attention  was  then  given  to  multiple  use  management  when  land-use 
planning  was  Congressionally  mandated  for  public  lands. 


Interior  Position  on 
R.S.  2477-Pre-FLPMA 


Early  Department  of  the 
Interior  Guidance 


After  review  of  DOI  records  no  indication  has  been  found  of  any 
guidance  or  policy  about  R.S.  2477  rights  from  1866  until  1898.  In 
1898,  the  Secretary  of  the  Interior  held  that  an  attempt  by  a  county  to 
accept  R.S.  2477  grants  along  all  section  lines  in  the  county  was  inef- 
fective (26  L.D.  446).  (Appendix  H,  Exhibit  B.) 


In  1938,  an  early  Interior  regulation  was  published  dealing  with  R.S. 
2477  rights-of-way  (43  CFR  part  244.55).  The  guidance  read  as  fol- 
lows: "This  grant  becomes  effective  upon  the  construction  or  establish- 
ing of  highways,  in  accordance  with  the  state  laws,  over  public  lands 
not  reserved  for  public  uses.  No  application  should  be  filed  under  the 
act,  as  no  action  on  the  part  of  the  Federal  Government  is  necessary." 
(56 1.D.  533,  551  (1938).  Circular  1237a.)  (Appendix  E,  Exhibit  C.) 
This  same  position  was  maintained  over  the  years.  In  1955,  (62  I.D. 
158)  a  decision  by  the  DOI  shows  that  R.S.  2477  was  considered  an 
authority  by  which  a  highway  could  be  established  across  public  lands. 
(Appendix  II,  Exhibit  D.) 

Regulations  in  effect  at  the  time  of  FLPMA' s  enactment  had  been 
published  in  1970  and  amended  in  1974.  (Appendix  II,  Exhibit  E. )  (43 
CFR  2822.2-2  (FR  9646  June  13,  1970  as  amended  at  FR  39440, 
November  7,  1974.))  They  addressed  the  management  of  these  rights 
in  greater  detail  than  previous  guidance  but  maintained  the  same  gen- 
eral position-that  grants  became  effective  upon  construction  or  estab- 
lishment of  highways  in  accordance  with  state  law  across  unreserved 
public  land. 

These  same  1974  regulations  also  clarified  that  a  right-of-way  pursuant 
to  R.S.  2477  was  limited  to  highway  purposes.  Prior  to  these  regula- 
tions, some  holders  of  R.S.  2477  rights-of-way  authorized  third  parties 
to  ancillary  uses  within  the  right-of-way,  such  as  power  or  telephone 
lines.  This  regulation  stipulated  that  separate  applications  were  re- 
quired under  other  regulations  to  use  lands  within  R.S.  2477  rights-of- 
way  for  other  purposes. 
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Department  Of  the  Section  706(a)  of  FLPMA  repealed  the  right-of-way  authority  for  R.S. 

j         .      p     .  .  2477.  Section  509(a),  however,  preserved  valid,  existing  rights-of-way 

JUienor  r  OSlllOn  Oil  aCqUired  under  former  public  land  laws.  This  means  that  while  rights- 

R.S.  2477—  of-way  established  pursuant  to  R.S.  2477  prior  to  its  repeal  remain  valid, 

x»     ,  nmi.i  no  new  rights-of-way  could  be  acquired  after  its  repeal. 

Post-FLPMA 


Proposed  Rulemaking  to 
Sunset  R.S.  2477 


After  the  1976  repeal  of  R.S.  2477,  there  was  a  growing  awareness  of 
the  need  to  identify  and  recognize  the  rights  that  had  been  established 
prior  to  1976.  Proposed  regulations  published  in  1979  (43  CFR  2802.3- 
6;  44  FR  581 18,  proposed  October  9,  1979)  would  have  required  persons 
or  state  or  local  governments  to  file  maps  within  three  years  with  BLM 
showing  the  locations  of  public  highways  constructed  under  the  author- 
ity of  R.S.  2477.  (Appendix  n,  Exhibit  F.)  The  submission  of  this 
information  was  not  intended  to  be  conclusive  evidence  as  to  the  exist- 
ence of  an  R.S.  2477  right-of-way,  but  an  opportunity  for  BLM  to  be 
able  to  note  the  public  land  records.  However,  when  final  regulations 
were  published,  they  simply  stated  opportunity  to  file  within  three  years. 
(43  CFR  2802.3-6;  45  FR  44518, 44531,  July  1,  1980).  (Appendix  JJ, 
Exhibit  G.) 

In  1981,  regulations  were  proposed  to  streamline  the  existing  regula- 
tions. (43  CFR  2802.3;  46  FR  39968-69,  proposed  Aug.  5,  1981).  (Ap- 
pendix II,  Exhibit  H.)  When  final  regulations  to  streamline  were  pub- 
lished on  March  23,  1982  (43  CFR  2802.5;  47  FR  12568-70),  the  three- 
year  window  was  removed.  (Appendix  II,  Exhibit  I.) 


Section  603  of  FLPMA  mandated  that  BLM  review,  for  wilderness 
1980  Solicitor's  Office     characteristics,  roadless  areas  of  5,000  acres  or  more.  Much  discussion 
Interpretation     ensued  at  DOI  over  the  definitions  of  road  and  roadless  area. 

The  Solicitor's  Office  concluded  in  1980  that  the  numerous  and  conflict- 
ing state  and  federal  court  rulings  on  R.S.  2477  were  not  helpful  in 
clarifying  these  terms.  Instead,  it  turned  to  the  statutes,  both  R.S.  2477 
and  Section  603  of  FLPMA,  to  define  the  terms  "highway"  and  "road." 
Within  the  legislative  history  of  FLPMA,  a  road  must  be  more  than  a 
jeep  track,  requiring  some  evidence  of  mechanical  improvement  or 
maintenance  through  mechanical  means. 

In  looking  at  R.S.  2477,  a  Solicitor's  letter  stated  that  the  term  "con- 
struction" also  required  the  use  of  some  modicum  of  mechanical  means 
beyond  the  mere  passage  of  vehicles.  In  a  1980  letter  from  Frederick 
Ferguson,  Deputy  Solicitor,  to  James  Moorman,  Assistant  Attorney 
General,  the  DOI  interpreted  the  reference  to  construction  in  R.S.  2477 
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to  mean  that  a  track  across  the  public  lands  not  subject  to  mechanical 
maintenance  or  improvement  was  only  a  "way"  in  the  context  of  wil- 
derness. This  meant  that  a  "way"  could  not  be  an  R.S.  2477  highway, 
thus  eliminating  a  potential  conflict  between  R.S.  2477  and  FLPMA 
with  regard  to  roadless  areas.    (Appendix  II,  Exhibit  J.). 


When  Alaska  became  a  state  in  1959,  approximately  98  percent  of  its 
land  was  in  federal  ownership,  primarily  (297  million  acres)  under 
a  New  Policy     BLM  management. 


Alaska  Drives 


Different  types  of 
transportation 


Alaska  legislation 


This  vast  area  contained  few  roads.  Miners,  trappers,  and  Natives 
traveled  by  foot,  dogsled,  or  pack  animal,  using  existing  game  trails  or 
creating  new  trails.  A  few  roads  were  constructed  by  the  Bureau  of 
Public  Roads.  In  more  recent  years,  access  has  also  been  gained  by 
snowmobiles  and  tracked  vehicles.  Access  by  aircraft  is  common  in 
many  areas  because  of  the  cost-effectiveness  of  building  airstrips 
compared  to  the  cost  of  building  roads. 

In  recent  years,  Congress  specifically  recognized  Alaska's  unique 
problems  with  the  passage  of  Alaska  legislation.  In  1971,  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA)  mandated  the  reservation  of 
access  for  public  use  across  Native  lands.  This  legislation  and  subse- 
quent regulations  established  categories  of  easements,  with  different 
widths  corresponding  to  different  types  of  use,  to  apply  to  lands  con- 
veyed to  Native  corporations. 

In  1980,  the  Alaska  National  Interest  Lands  Conservation  Act 
(ANILCA)  was  passed,  including  Title  XI,  Transportation  and  Utility 
Systems  In  and  Across  and  Access  into,  Conservation  System  Units. 
This  legislation  provided  a  process  for  acquiring  rights-of-way  for 
transportation  and  utility  systems,  recognizing  that  most  of  Alaska's 
transportation  and  utility  network  is  undeveloped.  Strict  guidelines  and 
timeframes  are  imposed  upon  applicants  in  this  process.  To  date, 
nearly  13  years  since  enactment,  only  a  few  applications  have  been 
filed  under  this  act,  presumably  because  potential  applicants  fear  the 
high  costs  and  cumbersome  process. 

Because  the  state  believes  that  access  would  play  a  critical  role  in  the 
future  development  of  Alaska's  natural  resources,  there  has  been  a 
major  effort  since  the  1970s  to  identify  existing  roads  and  trails.  Many 
Alaska  interests  voiced  the  concern  that  they  need  and  should  have  the 
opportunity  to  use  R.S.  2477  rights-of-way  in  much  the  same  manner 
state  and  local  governments  in  the  Lower  48  States  had  during  their 
own  early  developmental  stages. 
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In  1985,  an  interagency  task  force  was  formed  within  the  DOI  to  work 
with  the  state  of  Alaska  on  policy,  process,  and  procedures  for  assertions 
of  R.S.  2477  rights-of-way.  This  effort  ultimately  led  to  the  develop- 
ment of  the  DOI  policy  for  the  administrative  recognition  of  asserted 
R.S.  2477  rights-of-way,  signed  by  then  Secretary  Hodel  on  December 
7,  1988.  The  Hodel  policy  was  based  on  and  expanded  the  existing 
(1986)  BLM  Rights-of-Way  Manual.  The  Hodel  Policy  was  not  pub- 
lished in  the  Federal  Register  for  public  comment. 


1988  Policv    ^e  *^  Hodel  policy,  attempting  to  account  for  the  perceived  unique- 
*    ness  of  Alaska,  put  forward  loose  criteria  for  R.S.  2477  claims  and 
applied  these  criteria  to  all  federal  lands  under  DOI  jurisdiction  in  all  30 
public  land  states. 

The  Hodel  policy  addresses  the  three  statutory  requirements  that  must  be 
met  for  acceptance  of  an  R.S.  2477  right-of-way.  It  also  addresses 
ancillary  uses,  the  width  of  highways,  abandonment,  and  to  some  extent, 
the  responsibilities  of  the  agency  and  the  right-of-way  holder.  (Appen- 
dix II,  Exhibit  K.) 

The  statutory  requirements  were  interpreted  by  the  Hodel  policy  as 
follows: 

•  Unreserved  public  lands  means  those  federal  lands  open  to 
the  operation  of  the  public  land  laws.  That  excludes  lands 
reserved  or  dedicated  by  Act  of  Congress,  Executive  Order, 
Secretarial  Order,  and  some  classifications  authorized  by  statute. 
Also  excluded  are  public  lands  preempted  or  entered 

by  settlers  under  the  public  land  laws  or  located  under  the 
mining  laws  during  the  pendency  of  the  entry  or  claim. 

•  Construction  must  have  occurred  while  the  lands  were  unre- 
served public  land.  Construction  is  defined  in  broad  terms. 
It  must  involve  a  physical  act  of  readying  the  highway  for  its 
intended  method  of  transportation,  which  could  include  foot, 
horse,  pack  animal,  or  vehicle.  Construction  could  be  accom- 
plished by  such  simple  means  as  the  removal  of  vegetation  or 
rocks,  road  maintenance  over  several  years,  or  the  mere  passage 
of  vehicles.  Survey,  planning,  or  dedication  alone  do  not  consti- 
tute construction. 

•  The  route  must  be  a  public  highway  that  is  freely  open  for  its 
intended  use  but  could  potentially  be  a  toll  road  or  trail.  The 
inclusion  of  a  highway  in  a  state,  county,  or  municipal  road 
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system  or  the  expenditure  of  public  funds  for  construction  or 
maintenance  constitutes  adequate  evidence  of  this  criterion.  A 
statement  by  an  appropriate  public  body  that  the  highway  was 
and  still  is  considered  a  public  highway  is  acceptable,  barring 
evidence  to  the  contrary. 


Other  Provisions 


The  1988  Hodel  policy  also  provided  guidance  on  several  other  aspects 
of  R.S.  2477  rights-of-way.  It  confirmed  that  ancillary  uses  required 
separate  authorizations  under  the  1974  BLM  regulations. 


Highway  widths 


Abandonment 


Reasonable  activities 
allowed 


Widths  of  highway  rights-of-way  were  to  be  in  accordance  with  state 
law  wherever  possible,  or  established  based  on  the  width  of  the  dis- 
turbed area  of  the  highway,  including  back  slopes  and  drainage  ditches. 

Abandonment  is  to  be  accomplished  within  the  procedures  established 
by  state,  local,  or  common  law  or  judicial  precedent. 

The  policy  stated  that  under  R.S.  2477,  the  DOI  has  no  management 
control  over  proper  uses  of  a  highway  right-of-way  unless  undue  or 
unnecessary  degradation  of  the  servient  estate  can  be  demonstrated. 
The  policy  disavowed  jurisdiction  of  reasonable  activities  of  the  right- 
of-way  holder,  while  not  precluding  the  applicability  of  other  federal, 
state,  or  local  laws  that  are  relevant  to  the  use  of  the  right-of-way. 
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The  Current  Status 


Agencies  Directed  to  Develop 

Administrative  Procedures 

for  R.S.  2477  Claims 


The  first  part  of  this  section  examines  the  recent  BLM  administrative 
determination  process.  The  second  part  describes  current  R.S.  2477 
claims,  both  those  that  have  been  recognized  by  administrative  or  judi- 
cial means  and  those  that  are  pending.  The  third  part  addresses  potential 
R.S.  2477  claims,  including  a  discussion  of  factors  that  influence  the 
likelihood  of  future  claims  being  asserted  to  agencies. 

No  formal  process  for  either  asserting  or  recognizing  R.S.  2477  rights- 
of-way  currently  is  provided  in  law,  regulations,  or  DOI  policy.  The 
1988  Hodel  policy  directed  all  land  management  agencies  within  the 
DOI  to  develop  appropriate  procedures  for  administratively  recognizing 
and  to  record  this  information  on  the  land  status  records.  Administrative 
recognitions  are  not  intended  to  be  binding,  or  a  final  agency  action. 
Rather,  they  are  recognitions  of  "claims"  and  are  useful  only  for  limited 
purposes.  Courts  must  ultimately  dertermine  the  validity  of  such  claims. 


Federal  land  management  agencies,  and  even  units  within  a  particular 
agency,  have  been  confronted  with  the  R.S.  2477  issue  to  different 
degrees.  As  might  be  expected,  the  need  to  deal  with  this  issue  has 
influenced  the  pace  and  extent  to  which  agencies  have  developed  their 
own  internal  procedures  for  making  administrative  determinations  on 
R.S.  2477  right-of-way  claims. 


The  U.S.  Forest  Service,  while  not  an  agency  of  the  DOI,  has  adopted 
the  1988  policy.  (Forest  Service  Manual  2734.51) 

Neither  the  Bureau  of  Indian  Affairs,  nor  the  Bureau  of  Reclamation,  nor 
the  U.S.  Fish  and  Wildlife  Service  has  developed  administrative  proce- 
dures. 


Park  Service  interim 
guidance 


The  National  Park  Service,  with  pending  claims  in  both  Alaska  and  the 
Lower  48  States,  has  begun  initial  work  to  develop  supplemental  guid- 
ance. The  Rocky  Mountain  Regional  Office  of  the  National  Park  Ser- 
vice has  issued  interim  guidance  (Appendix  n,  Exhibit  L.). 


BLM  Manual  guidance 


The  Bureau  of  Land  Management,  the  recipient  of  the  majority  of  R.S. 
2477  claims  so  far,  has  developed  the  most  detailed  process  for  handling 
assertions.  In  1989,  the  BLM  published  guidance  on  R.S.  2477  in  its 
manual  which  established  procedures  to  evaluate  and  process  right-of- 
way  claims.  (Appendix  n,  Exhibit  M.) 
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Acknowledgments  are 
only  an  internal  Adminis- 
trative Determination 


The  manual  elaborates  on  several  points.  It  lists  Acts  of  Congress, 
Executive  Orders,  and  other  federal  activities  which  are  recognized  to 
remove  public  land  from  unreserved  status.  It  reiterates  that  acknowl- 
edgments of  R.S.  2477  claims  are  strictly  administrative  actions  and  not 
subject  to  administrative  appeal.  It  describes  the  minimum  information 
required  to  accompany  an  R.S.  2477  application  to  BLM.  It  also  ad- 
dresses BLM  management  responsibilities  with  regard  to  maintenance, 
realignment,  and  upgrading  of  existing  R.S.  2477  highways. 

Some  BLM  State  Offices  have  also  issued  field-level  guidance  to  assist 
the  managers  who  typically  make  the  administrative  determination 
onsite.  BLM  Offices  in  Alaska  and  Utah  have  developed  the  most 
comprehensive  guidance  within  the  agency.  (Appendix  n,  Exhibit  N. 
andO.) 


What  is  An  Administrative 
Determination? 


An  administrative  determination  is  an  agency  recognition  that  an  R.S. 
2477  right-of-way  probably  exists.  The  process  used  to  make  an  admin- 
istrative determination  has  been  developed  in  response  to  claims  filed 
and  provides  an  administrative  alternative  to  litigating  each  and  every 
potential  right-of-way.  Its  is  not  intended  to  be  binding  or  final  agency 
action,  but  simply  a  "recognition"  of  "claims"  for  land-use  planning 
purposes. 


.      ~  .  While  procedures  vary  somewhat  due  to  differing  agency  mandates, 

All  UV6FVieW     administrative  determinations  currently  follow  the  general  guidelines  of 
Of  the     ^e  1988  Hodel  policy  to  determine  the  validity  of  an  asserted  right-of- 


Process 


Evidence  is  submitted 


way. 


As  an  example,  typical  steps  BLM  takes  to  make  a  determination  under 
the  1988  policy  are  as  follows: 

•  The  process  begins  when  a  party  presents  a  claim  to  the  agency. 

Usually  some  form  of  supporting  evidence,  old  maps,  photo- 
graphs, etc.,  accompanies  the  initial  claim  for  highway  recogni- 
tion. 


Cannot  have  been 

constructed  by  the 

Federal  Government 


The  first  level  of  agency  review  includes  a  check  into  the  status 
of  the  road  being  claimed.  For  example,  the  road  in  question  is 
checked  to  determine  if  the  road  was  constructed  by  or  for  the 
federal  government.  If  so,  it  would  not  qualify  as  an  R.S.  2477 
highway.  Public  notification  of  the  pending  assertion  is  nor- 
mally made  at  this  initial  stage.  Information  either  to  support  or 
refute  the  asserted  claim  is  solicited  from  the  public. 
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Unreserved  Public  Land? 


Construction? 


Public  highway? 


Was  the  right-of-way 

established  prior  to 

1976? 


Letter  of  acknowledgment 


Next,  the  agency  checks  to  see  if  the  statutory  requirements  to  perfect  a 
grant  were  met  in  a  timely  manner. 

•  Historical  records  are  examined  to  determine  whether  or  not  the 
highway  was  constructed  on  public  lands  which  were  not 
reserved  at  the  time  for  other  purposes. 

•  It  is  determined  whether  some  form  of  construction  occurred. 
This  question  is  reviewed  both  in  accordance  with  state  law  and 
DOI  policy.  If  state  law  does  not  require  a  higher  standard  of 
construction  than  set  forth  in  the  1988  Hodel  Policy,  then  this 
definition  of  construction  applies. 

•  Was  the  asserted  right-of-way  considered  a  public  highway? 
In  general,  a  declaration  by  the  asserter  confirmed  by  a  state  or 
local  government  that  the  asserted  road  is  and  has  been  a  public 
highway  is  sufficient  to  meet  the  test. 

All  three  of  the  above  conditions  must  have  been  met  prior  to  the  repeal 
of  R.S.  2477  by  FLPMA  in  1976. 

Where  conditions  exist  on  public  lands  to  support  recognition  of  an 
R.S.  2477  right-of-way  Congressional  grant,  the  Authorized  Officer 
issues  a  letter  of  acknowledgment  and  treats  the  highway  as  a  valid  use 
of  the  public  lands.  When  evidence  does  not  support  the  assertion,  the 
Authorized  Officer  will  inform  the  asserter  that  the  federal  land  man- 
agement agency  does  not  recognize  a  highway. 

If  the  asserted  right-of-way  is  acknowledged  by  the  federal  land  man- 
agement agency,  the  agency  may  then  determine  the  scope  of  the  right- 
of-way  and  the  terms  and  conditions  applicable  to  the  acknowledgment, 
in  accordance  with  agency  guidance. 

If  the  review  process  finds  that  the  R.S.  2477  did  not  validate  some  or 
all  of  the  asserted  highway,  an  applicant  has  other  options  for  securing 
access.  Issuance  of  a  right-of-way  under  more  contemporary  authori- 
ties such  as  Title  V  of  FLPMA  is  one  option  typically  considered  by 
the  BLM.  The  procedures  and  abilities  to  issue  rights-of-way  vary 
widely  among  land  management  agencies. 
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Like  most  aspects  of  R.S.  2477,  the  process  outlined  above  has  been 
Controversy  Uver     qUjte  controversial.  Areas  of  contention  among  various  members  of  the 
the  Process     public  include: 

•  Historic  and  record  evidence  required  by  the  agency  to  substan- 

tiate a  claim. 


Public  notification  procedures. 

Disagreement  regarding  the  definitions  of  public  highway, 
construction,  and  unreserved  public  lands. 

R.S.  2477  claims  being  determined  valid  over  some  but  not  all 
segments  of  the  same  highway. 

The  lack  of  an  administrative  appeals  process  for  administrative 
determinations. 

The  issue  of  trying  to  assert  R.S.  2477  claims  over  private 
property. 


Current  R.S.  2477 
Claims 


Recognized  Claims 


There  are  three  different  types  of  R.S.  2477  claims:  recognized  claims 
that  have  already  been  acknowledged  through  either  an  administrative 
or  judicial  process,  pending  claims  that  have  been  filed  with  an  agency 
but  not  processed,  and  yet  unfiled  or  asserted  claims.  The  number  of 
pending  claims  has  increased  by  thousands  since  1988  when  awareness 
of  this  issue  peaked. 

As  was  mentioned  earlier,  thousands  of  highways  have  been  established 
across  the  Western  United  States  under  the  authority  of  R.S.  2477- 
most  without  any  documentation  on  the  public  land  record.  The  status 
of  these  rights-of-way  has  changed  little  over  the  years.  After  the 
repeal  of  the  statute  in  1976,  the  BLM  attempted  to  identify  and  recog- 
nize grants  that  had  been  previously  accepted.  State  and  local  govern- 
ments that  had  constructed  highways  under  the  grant  were  encouraged 
to  file  maps  with  the  BLM  for  notation  on  the  public  land  records.  The 
request  stated  that  such  information  would  neither  be  conclusive  evi- 
dence as  to  the  existence  of  an  R.S.  2477  right-of-way  nor  would  the 
failure  to  provide  such  information  preclude  a  later  finding  as  to  its 
existence.  Most  jurisdictions  failed  to  reply. 
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Existing  public  land  records  indicate  that  approximately  1,453  R.S. 
2477  rights-of-way  have  been  administratively  recognized  or  judicially 
decreed  to  exist  to  date  across  BLM  lands.  At  least  two  R.S.  2477 
highways  have  been  recognized  in  National  Park  Units~the  Burr  Trail 
located  in  both  Capitol  Reef  National  Park  and  Glen  Canyon  National 
Recreation  Area  in  Utah  and  the  Glade  Park  Road  in  the  Colorado 
National  Monument. 


Pending  Claims 


Information  regarding  other  federal  land  management  agencies  was  not 
available  for  this  report.  Few  recognized  claims  are  thought  to  exist 
across  other  agency  lands. 

To  date,  no  claims  for  R.S.  2477  rights-of-way  have  been  asserted  to 
either  the  Bureau  of  Indian  Affairs  or  the  Bureau  of  Reclamation.  The 
National  Park  Service  has  six  pending  claims,  three  in  Alaska  and  three 
in  Utah. 


Potential  R.S.  2477 
Claims 

Factors  that  Determine  the 

Likelihood  of  Future  R.S. 

2477  Claims 


Currently,  there  are  approximately  5,600  pending  claims  on  file  with 
the  BLM  nationwide,  mostly  in  Utah,  with  5,000.  Other  states  have 
very  few  claims  pending.  Many  new  assertions  have  been  filed  with 
various  federal  agencies  since  the  initiation  of  this  study.  Few  asser- 
tions are  pending  with  federal  land  management  agencies  overall  other 
than  for  Utah  BLM. 


The  number  of  R.S.  2477  rights-of-way  that  may  have  been  in  existence 
prior  to  1976  but  have  not  been  confirmed  is  unknown  and  highly 
speculative. 

Several  factors  have  influenced  where  and  how  access  routes  developed 
across  the  Western  United  States  prior  to  1976.  Historical  development 
patterns  and  associated  access  needs  surely  influenced  the  potential 
number  of  qualifying  highways.  Topography,  terrain,  and  climate  have 
helped  and  hindered  development  of  access.  Travel  across  public  lands 
in  the  arid  Southwest  and  the  Northern  Tundra  Region  necessitated 
different  methods  of  travel  and  different  access  needs. 


Several  other  factors  contribute  to  the  number  of  potential  R.S.  2477 
highway  assertions.  Obviously,  future  DOI  policy  and  judicial  deci- 
sions are  important  factors.  The  willingness  of  a  state  or  local  govern- 
ment to  assert  rights-of-way  routes  is  another  obvious  factor  to  poten- 
tial routes. 
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A  reference  list  of  state  statutes  used  to  define  what  constitutes  a  state 
highway  and  a  list  of  case  law  are  contained  in  Appendix  V,  Exhibits  A 
through  Q. 

In  summation,  there  are  many  different  factors  that  influence  the  likeli- 
hood of  potential  asserted  claims.  The  potential  for  a  great  number  of 
R.S.  2477  rights-of-way  on  lands  managed  by  many  federal  agencies  is 
minor,  due  to  the  fact  the  lands  were  withdrawn  from  the  public  domain 
before  the  establishment  of  highways.  The  significant  exception  to  this 
generality  is  Alaska. 


The  Henry 

Mountains- 

A  Case  Study 


Currently,  little  hard,  quantifiable  information  exists  regarding  potential 
R.S.  2477  highways.  BLM  in  Utah,  following  its  1991  policy,  (Appen- 
dix II  Exhibit  N)  inventoried  existing  roads  and  trails  on  public  land 
within  its  Henry  Mountains  Resource  Area.  Since  the  issuance  of  the 
1988  Hodel  policy,  this  is  the  first,  and  to  date  the  only,  BLM  Resource 
Area  where  such  an  inventory  has  been  completed  and  where  counties 
have  indicated  which  roads  and  trails  they  are  asserting  pursuant  to  R.S. 
2477.  This  BLM  unit  provides  an  example  of  how  various  factors  could 
influence  the  number  of  potential  claims  in  a  given  area.  Several 
commenters  suggested  other  areas  that  could  provide  useful  case  studies, 
but  information  could  not  be  gathered  or  verified  in  time  for  this  report. 


The  following  discussion  of  the  Henry  Mountain  Resource  Area  may  or 
may  not  be  representative.  Lack  of  information  prevents  any  firm 
conclusions.  It  is  offered  in  order  to  clarify  the  information  previously 
discussed  in  this  section  on  how  different  factors  effect  the  potential  for 
R.S.  2477  claims  being  asserted. 


Inventory  of  R.S.  2477 
Claims 


The  BLM's  Henry  Mountain  Resource  Area  encompasses  2.6  million 
acres  of  private,  state,  and  BLM-administered  lands  within  Garfield  and 
Wayne  counties  in  Southeastern  Utah.  It  is  bordered  to  the  east  by  the 
Horseshoe  Canyon  Division  of  Canyonlands  National  Park  and  to  the 
east  and  south  by  Glen  Canyon  National  Recreation  Area. 

In  the  Spring  of  1991,  the  BLM  began  an  inventory  of  potential  R.S. 
2477  highways  in  preparation  for  completing  the  transportation  plan 
component  to  a  new  land-use  plan  for  the  Resource  Area.  Ascertaining 
the  existence  or  lack  of  highway  grants  under  R.S.  2477  was  deemed 
necessary  for  preplanning  purposes  and  in  order  to  respond  to  the  county 
assertions  that  they  were  the  holder  of  valid  existing  rights-of-way  on 
many  routes  that  cross  public  lands.  Claims  for  approximately  320  roads 
have  been  filed  with  the  BLM  by  Garfield  County.  All  of  these  claims 
are  located  on  BLM-administered  land  except  for  a  few  that  extend  into 
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The  development  of  access 

routes  in  the  Henry 

Mountains 


The  Utah  context 


either  Glen  Canyon  National  Recreation  Area  or  Capitol  Reef  National 
Park,  administered  by  the  National  Park  Service. 

Several  factors  mentioned  previously  in  this  section  have  contributed  to 
the  development  of  access  routes  in  the  Henry  Mountain  Resource  Area 
that  may  qualify  for  R.S.  2477  highways.  Large  blocks  of  unreserved 
public  lands  are  found  in  the  Resource  Area.  Both  Capitol  Reef  and 
Glen  Canyon  are  fairly  recent  additions  to  the  National  Park  System, 
created  from  public  domain  that  may  have  underlying  R.S.  2477  rights- 
of-way.  Past  mining,  ranching,  and  recreational  use  has  led  to  develop- 
ment of  a  fairly  extensive  access  system  in  many  portions  of  the  Re- 
source Area.  Topography  has  influenced  the  development  of  either 
well-established  or  very  primitive  access  routes. 

Utah  state  law  is  another  factor.  State  law  has  established  very  broad 
criteria  for  the  acceptance  of  a  public  highway.  No  formal  acceptance 
of  a  highway  is  necessary,  public  use  is  accepted,  and  no  specific  road 
standards  are  necessary  to  establish  a  highway.  A  final  factor  is  that 
Garfield  and  Wayne  counties  are  two  of  several  Southern  Utah  counties 
with  a  keen  interest  in  establishing  what  they  deem  as  valid  R.S.  2477 
highway  rights. 


Many  types  of  potential 
R.S.  2477's  claimed 


The  routes  asserted  range  in  character  from  well-established  gravel  or 
paved  roads  to  the  less  distinct  jeep  trails  maintained  solely  by  the 
passage  of  motor  vehicles.  The  approximately  320  routes  currently 
asserted  cover  about  1,450  miles.  About  120  roads,  spanning  800 
miles,  are  termed  Class  B  roads  under  the  Utah  State  highway  system. 
All  of  these  roads  are  periodically  maintained  by  county  highway 
departments.  Another  approximately  200  roads,  covering  about  650 
miles,  are  termed  Class  D  roads.  These  are  the  most  primitive  classifi- 
cations within  the  State  system.  They  are  not  in  the  county  mainte- 
nance program.  A  rough  estimate  indicates  that  about  half  of  these 
Class  D  roads  were  constructed  by  some  type  of  mechanical  means;  the 
others,  by  mere  passage  of  motor  vehicles. 


Mostly  on  BLM  land,  a 

few  involve  the  Park 

Service 


Except  for  the  six  roads  that  extend  into  National  Park  Service  units  (35 
miles),  all  are  on  BLM  land.  Most  do  not  traverse  areas  specially 
designated  by  the  BLM.  However,  a  citizen  group's  wilderness  pro- 
posal is  overlain  by  approximately  200  miles  of  asserted  roads. 


Some  within  wilderness 
study  areas 


Several  roads,  covering  approximately  16  miles,  within  BLM  WSAs 
have  been  asserted  for  agency  acknowledgment.  The  BLM  has  in- 
formed Utah  counties  that  all  BLM  WSAs  have  been  previously  inven- 
toried and  found  to  be  roadless.  It  is  the  BLM's  position  that  no  R.S. 
2477  public  highways  exist  in  WSAs  in  Utah. 
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ROADS  ASSERTED  TO  THE  BLM  FOR  ACKNOWLEDGMENT 
Henry  Mountain  Resource  Area  Planning  Unit 


CANYONLANDS 
NATIONAL  PARK 
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Impacts  of  Current  and  Potential 
R.S.  2477  Claims 


Broad  perspective  -  all 
agencies 


Congress  has  instructed  the  DOI  to  address  impacts  of  current  and 
potential  R.S.  2477  claims  from  three  different  perspectives  in  this 
Report.  These  are:  (1)  impacts  on  the  management  of  federal  lands,  (2) 
impacts  to  multiple-use  activities,  and  (3)  impacts  on  access  to  federal, 
state,  private,  Indian,  and  Native  lands.  These  will  be  addressed  indi- 
vidually. Additionally,  numerous  comments  were  received  that  ad- 
dressed impacts  to  state  and  local  governments.  These  impacts  will  be 
considered  in  the  last  part  of  this  section. 

The  impacts  on  management  discussed  in  this  section  are  addressed 
from  the  broad  standpoint  of  all  federal  land  management  agencies 
affected  by  the  R.S.  2477  issue.  No  attempt  has  been  made  to  split  out 
the  discussion  among  the  various  agencies,  although  reference  to  a 
particular  agency  or  agencies  will  be  made  when  appropriate. 

This  approach  has  been  used  for  two  reasons. 

1 .  A  lack  of  specific  information  and  the  difficulty  in  predicting  the 
number  of  potential  R.S.  2477  claims  make  the  precise  assessment  of 
impacts  on  an  agency  or  regional  basis  impossible. 

2.  An  examination  of  impacts  on  management  of  federal  lands  as  a 
whole  is  more  appropriate  to  the  scope  of  this  nationwide  study.  Also, 
the  identification  and  discussion  of  the  central-management  issues  and 
concerns  that  may  affect  federal  lands  in  the  West  due  to  R.S.  2477  are 
more  in  keeping  with  the  information  needs  of  Congress,  federal  land 
managers,  and  affected  interests  at  this  time. 


Impacts  on  the 


Valid  R.S.  2477  rights-of-way  are  recognized  and  important  means  of 
access  to  and  across  federal  lands.  In  most  instances  they  have  not 
presented  problems  to  land  managers.  However,  the  recent  onslaught  of 
Management    assertions,  so  long  after  termination  of  the  statute,  the  potential  problems 
of  FpdfTal  T  anfK    °^  Pro°f>  an<^  me  growing  contentiousness  of  the  issue  do  create  prob- 
lems for  resource  management.  The  uncertainty  attending  this  issue 
makes  planning  and  development  difficult,  compromises  an  agency's 
mission,  and  undermines  the  relationship  between  federal  officials  and 
the  people  they  serve.  The  actual  impact  of  use  of  current  and  potential 
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Higher  level  of  impacts 

than  with  other 

authorities 


R.S.  2477  rights-of-way  depends  on  the  number  of  claims  recognized, 
the  type  of  resources  affected,  and  how  the  right-of-way  is  used.  Cur- 
rent and  potential  R.S.  2477  rights-of-way  can  pose  significant  adverse 
impacts  to  federal  land  management  in  many  situations  depending  on 
the  extent  to  which  an  agency  is  able  to  manage  an  R.S.  2477  grant. 

Recognized  R.S.  2477  rights-of-way  historically  have  been  managed 
only  to  prevent  unnecessary  and  undue  degradation  of  resources,  to  the 
extent  that  the  holder  of  the  right-of-way  is  not  denied  reasonable  use. 
R.S.  2477s  are  sought  by  many  because  they  perceive  R.S.  2477s  as 
virtually  unregulated.  If  this  were  the  case,  R.S.  2477  claims  could 
permit  a  higher  level  of  impact  to  resources  than  would  occur  with 
issuance  of  rights-of-way  pursuant  to  other  authorities.  Under  FLMPA, 
for  example,  federal  managers  have  authority  to  review  changes  in  use 
and  to  require  appropriate  mitigation  of  impacts.  Therefore,  indefinite 
recognition  of  R.S.  2477  rights-of-way  could  prevent  the  federal  govern- 
ment from  providing  full  protection  to  important  geographic  features 
and  biological,  cultural,  and  physical  resources.  This  would  pose  a 
particularly  significant  threat  to  resource  values  in  National  Parks, 
Wildlife  Refuges,  Wilderness  and  WSAs,  Wild  and  Scenic  River  corri- 
dors, Areas  of  Critical  Environmental  Concern,  or  other  areas  that 
require  special-management  practices  to  protect  important  resources. 
Some  federal  land  managing  bureaus  have  and  do  regulate  R.S.  2477s 
The  Department  will  explore  the  extent  of  its  regulatory  authority  over 
these  right-of-way. 

Under  this  heading,  impacts  from  R.S.  2477  highways  on  the  manage- 
ability of  federal  lands  are  discussed  first.  This  part  addresses  the  topic 
of  converting  use  along  a  right-of-way  as  a  result  of  the  holder's  extend- 
ing rights  and  concludes  with  a  brief  overview  of  agency  concerns 
regarding  costs  associated  with  future  R.S.  2477  highway  claims.  Pos- 
sible impacts  related  to  wilderness  follow. 


The  Ability  to  Manage    Tne  federal  agencies  that  manage  substantial  acreages  of  federal  land 
According  to    and  are  the  most  likely  to  be  affected  by  recognition  and  use  of  R.S. 
Agency  Mission    2477  rights-of-way  are  the  BLM,  National  Park  Service,  U.S.  Fish  and 
Wildlife  Service,  and  the  Department  of  Agriculture's  U.S.  Forest 
Service. 


The  missions  of  these  agencies  are  summarized  briefly  below. 

National  Park  Service-preservation  of  natural  values  in  National 
Parks,  National  Monuments,  National  Recreation  Areas,  Wild  and 
Scenic  Rivers,  trails,  etc.,  while  providing  for  public  use  and  enjoyment. 
No  activity  can  be  authorized  which  is  in  derogation  of  Park  values  and 
purposes. 
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Common  mandate  for 

protection  could  be 

compromised 


Change  of  use  could 
cause  impacts 


U.S.  Fish  and  Wildlife  Service-management  of  National  Wildlife  Ref- 
uges for  protection  of  migratory  waterfowl  and  consultation  under  the 
Endangered  Species  Act  and  other  protective  legislation. 

U.S.  Forest  Service—management  of  the  National  Forest  System,  includ- 
ing many  National  Recreation  Areas  and  National  Forest  Monuments, 
according  to  the  principles  of  multiple  use  and  sustained  yield.  R.S.  2477 
rights-of-way  affect  substantial  National  Forest  areas.  While  some  R.S. 
2477  rights-of-way  do  limit  the  agency's  management  discretion,  other 
such  rights-of-way  provide  important  public  access  to  the  National  For- 
ests. The  Forest  Service  endeavors  to  retain  historic  public  access. 

BLM-management  of  the  public  lands,  including  National  Conservation 
Areas  and  Areas  of  Critical  Environmental  Concern  according  to  prin- 
ciples of  multiple-use  and  sustained  yield. 

Every  federal  agency  shares  a  common  mandate  for  use  and  protection  of 
federal  lands  and  resources  within  a  framework  of  long-term  stewardship. 
Recognition  and  use  of  R.S.  2477  rights-of-way  could  interfere  with  and 
prevent  effective  management  of  the  individual  and  common  objectives  of 
the  affected  agencies  in  some  cases.  The  ability  of  federal  managers  to 
implement  management  plans  and  meet  the  requirements  of  federal  laws, 
such  as  the  Wilderness  Act,  Endangered  Species  Act,  Clean  Water  Act, 
Archaeological  Resources  Protection  Act,  National  Historic  Preservation 
Act,  etc.,  would  be  compromised  if  they  are  required  to  continue  indefi- 
nitely recognizing  R.S.  2477  rights-of-way. 

Changing  the  use  or  status  of  individual  R.S.  2477  highways  in  conflict 
with  federal  purposes  could  cause  localized  impacts.  For  example,  road- 
widening  may  directly  impact  natural  resources  contiguous  to  the  right-of- 
way.  Converting  a  rough,  four-wheel-drive  road  into  a  paved  thoroughfare 
could  lead  to  direct  impacts  resulting  from  better  access  to,  and  increased 
use  of,  sensitive  locations. 


Resource  management 
plans  compromised 


The  recognition  of  additional  R.S.  2477  rights-of-way  within  a  federal  unit 
could  lead  to  more  substantial  problems.  Without  the  ability  to  manage 
access,  the  ability  of  federal  managers  to  implement  short-  and  long-term 
resource  management  plans  could  be  seriously  compromised. 


New  claims  continue  to 
be  filed 


This  potential  problem  of  impact  on  management  due  to  R.S.  2477  is 
aggravated  due  to  the  inchoate  nature  of  the  grant.  New  claims  for  rights 
may  surface  at  any  time,  frustrating  a  manager's  ability  to  plan.  Related  to 
this  is  the  concern  that  as  more  time  elapses  between  1976  (the  date  the 
statute  was  repealed)  and  new  R.S.  2477  claims,  it  will  become  harder  to 
trace  the  evidence  needed  to  make  an  accurate  validation  determination. 
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Impacts  on  wilderness 
designations 


Federal  agencies  manage  designated  wilderness  areas  and  proposed 
wilderness  according  to  principles  outlined  in  the  Wilderness  Act  of 
1964.  It  is  argued  that  the  assertion  of  R.S.  2477  rights-of-way  in 
proposed  wilderness  areas  could  be  used  as  a  tool  to  defeat  wilderness 
designation  because  by  definition  the  area  must  be  roadless. 


Concern  over  the  ability  to  manage  according  to  agency  mandate  is  also 
a  particularly  sensitive  issue  in  National  Parks,  Wildlife  Refuges,  and 
other  similar  federal  reservations.  These  areas  have  been  set  aside  for 
preservation  rather  than  multiple  use  purposes.  R.S.  2477s  within  the 
boundaries  of  these  areas  could  compromise  the  specific  purposes  and 
values  these  areas  were  established  to  protect. 

These  issues  are  of  great  interest  in  Alaska,  where  concerns  over  both 
access  and  the  conservation  of  environmental  values  are  intense.  The 
large  number  of  more  recently  established  federal  parks,  refuges,  etc., 
in  Alaska  create  special  access  and  management  issues. 


Degree  of  Impact  Depends  on 
Scope  of  Right-of-Way 


Significant  roads  normally 

a  benefit  rather  than  a 

problem 


Assessing  the  extent  of  impacts  of  R.S.  2477  claims  on  the  management 
of  federal  lands  is  difficult.  Confusion  over  the  law  and  its  application 
further  clouds  this  evaluation.  However,  an  important  correlation  can 
be  made  in  many  cases  between  the  types  of  rights-of-way  that  may 
qualify  as  R.S.  2477  highways  and  the  extent  of  impacts  that  could 
occur. 

Generally,  existing  significant  roads  pose  limited  potential  for  conflict 
with  federal  management  purposes.  In  many  cases,  these  roads  are 
major  travel  corridors  providing  access  for  commercial  and  recreational 
activities.  As  some  members  of  the  public  have  commented,  these  R.S. 
2477  highways  benefit  both  the  federal  managing  agency  and  the  public 
in  a  number  of  ways.  This  is  particularly  true  in  situations  where  state 
or  local  governments  provide  maintenance  or  other  services  to  facilitate 
access. 


Concern  over  primitive 
roads 


Conversely,  there  is  greater  potential  for  adverse  impacts  to  the  man- 
agement of  federal  lands  if  primitive  roads— normally  characterized  as 
jeep  trails,  constructed  through  use  only—are  asserted  and  deemed  valid 
R.S.  2477  highways. 

If  primitive  roads  are  recognized  as  valid  R.S.  2477  highways,  there  is 
greater  opportunity  for  conflict  because  this  type  of  access  and  associ- 
ated use  poses  more  potential  for  negative  impacts  to  resources  and 
sensitive  locations.  Without  the  option  to  regulate  vehicle  access, 
federal  managers  may  not  be  able  to  mitigate  adverse  impacts  or  man- 
age for  nonmotorized  types  of  experiences. 
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Conversion  of  Rights  from 

Unimproved  Road  to 

Improved  Road 


Reduced  ability  to  protect 
resources 


The  issue  of  impacts  related  to  a  change  in  use  when  a  holder  decides  to 
develop  or  extend  rights  on  an  R.S.  2477  highway  is  addressed  next 
under  this  heading. 

Quite  often,  continued  use  of  an  R.S.  2477  highway  has  minimal  impact 
on  the  management  of  federal  lands  as  long  as  that  use  continues  in  the 
same  manner  and  degree.  However,  should  there  be  a  change  in  use  to 
recognized  R.S.  2477  highways,  the  potential  for  adverse  impacts  in- 
creases. If  recognized  rights-of-way  are  substantially  improved  or  if  the 
scope  and  use  are  significantly  changed,  the  ability  of  federal  land  man- 
agers to  protect  important  resources  is  reduced. 

For  example,  simple  road  maintenance  may  improve  access  and  benefit 
all.  But,  road  widening  or  realignment  could  potentially  cause  damage  to 
adjacent  resources  that  a  federal  manager  may  have  difficulty  controlling. 
Converting  a  jeep  trail  to  accommodate  heavy  commercial  traffic  is 
another  example  of  a  situation  that  could  impose  various  impacts  on 
federal  lands. 


The  extent  of  the  ability  to 

require  mitigation  is 

unclear 


Under  current  policy,  federal  managers  have  no  effective  mechanism  to 
review  an  R.S.  2477  highway  holder's  plans  for  maintenance  or  improve- 
ment to  identify  mitigation  measures  necessary  to  meet  legislative  man- 
dates, including  protection  of  cultural  properties,  management  of  habitat 
for  sensitive  plant  and  animal  species,  and  management  of  federal  land 
for  wilderness  values.  Furthermore,    due  to  conflicting  interpretations  of 
the  statute  and  the  lack  of  precise  DOI  procedures,  federally  imposed 
limitations  or  mitigation  requirements  have  been  challenged,  making  it 
difficult  for  land  managers  to  meet  legislative  obligations.  The  DOI 
intends  to  further  explore  its  legal  authority  and  obligation  to  manage 
R.S.  2477  on  federal  land. 


Agency  costs  regarding  R.S.  2477  can  be  broken  down  into  two  general 

categories—personnel  costs  relating  to  the  administration  of  claims,  and 

Agency  Costs    costs  associated  with  litigation.  Administrative  costs  include  the  cost  of 
making  administrative  determinations  and  the  cost  of  managing  rights-of- 
way  once  they  are  recognized.  Administrative  determinations  include 
costs  of  processing  claims,  reviewing  historical  records  to  determine 
unreserved  status,  and  field  examinations  of  claimed  rights-of-way. 
Agency  costs  have  been  estimated  to  be  between  $1,000  and  $5,000  per 
claim.  The  cost  of  managing  recognized  R.S.  2477  rights-of-way  prima- 
rily involves  working  with  the  holder  of  the  right-of-way  when  changes 
are  planned.  This  cost  is  extremely  variable  based  on  a  number  of  fac- 
tors, and  is  not  reflected  in  the  figures  above. 
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Wilderness 


Wilderness  manageability 
compromised 


Wilderness  proposals 


Mechanically  constructed 
vs.  primitive  roads 


In  addition,  agency  litigation  costs  are  extremely  difficult  to  estimate, 
but  experience  has  shown  that  R.S.  2477  litigation  can  be  protracted 
and  expensive.  Litigation  costs  are  expected  to  remain  high  until 
administrative,  legislative  or  judicial  action  clarifies  the  R.S.  2477 
controversy. 

Wilderness  areas  and  Wilderness  Study  Areas  (WSAs)  are  roadless  by 
definition  and  preclude  any  recognition  of  R.S.  2477  rights-of-way. 
BLM  has  been  informed  by  two  Utah  counties  that  they  intend  to 
pursue  quiet-title  actions  on  a  road  in  an  existing  WSA. 

The  effect  of  recognition  and  use  of  R.S.  2477  rights-of-way  on  man- 
ageability of  wilderness  areas  and  WSAs  is  a  special  concern.  It  is  this 
topic  that  elevated  the  R.S.  2477  issue  to  Congressional  attention. 

If  Federal  managers  cannot  prevent  improvement  and  use  of  recognized 
R.S.  2477  rights-of-way,  protection  of  wilderness  values,  such  as 
naturalness  and  outstanding  opportunities  for  solitude  and  primitive 
recreation  in  wilderness  areas  and  WSAs,  could  not  be  ensured.  The 
manageability  of  the  area  for  protection  of  wilderness  values  would  be 
compromised. 

If  primitive  access  routes  are  recognized  as  R.S.  2477  highways,  large 
areas  of  public  land  in  some  areas  currently  proposed  for  wilderness 
designation  by  various  public-interest  groups  may  be  disqualified. 
Citizen  wilderness  proposals  on  BLM  lands  in  Utah  and  in  the  Califor- 
nia Desert  Conservation  Area  are  two  examples  of  this  situation. 

When  assessing  the  extent  of  impacts  of  R.S.  2477  on  wilderness 
management  and  potential  designations,  one  can  again  make  a  distinc- 
tion between  well-established,  significant  roads  and  primitive  roads. 
Well-established  roads  that  have  been  constructed  through  some  type  of 
mechanical  means  pose  no  threat  either  to  existing  or  potential  wilder- 
ness. However,  there  is  great  concern  over  potential  impacts  to  areas 
under  consideration  for  future  designations  if  primitive  routes  con- 
structed by  the  mere  passage  of  vehicles  are  deemed  valid  existing  R.S. 
2477  highways. 

Responses  from  public  scoping  echoed  the  impacts  addressed  above  in 
many  instances  and  in  some  cases  expressed  very  different  perspectives 
on  impacts  of  R.S.  2477  on  management  of  Federal  lands.  The  impacts 
identified  by  the  public  are  listed  below: 
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Constituency  Concerns 


BLM  has  been  informed  that  Millard  County,  Utah,  intends  to 
file  suit  for  quiet-title  to  a  road  in  the  King  Top  WSA. 

Public  lands  cannot  be  managed  by  BLM  as  Congress  intends 
when  the  lands  are  covered  with  a  "spaghetti  plate"  of  rights-of- 
way. 


It  should  be  recognized  by  federal  land  managers  that  their 
activities  on  the  land  are  made  possible  largely  because  counties 
have  exercised  their  rights  pursuant  to  R.S.  2477.  An  extensive 
network  of  roads  has  been  built  and  maintained  at  the  expense 
of  local  government  and  taxpayers  and  to  the  benefit  of  the 
nontaxpaying  federal  agency  managing  the  land. 

Current  and  potential  R.S.  2477  roads  disrupt  management  of 
federal  lands  and  threaten  resources  and  public  purposes  and 
values  of  public  land. 

Incomplete  records  and  confusion  over  the  law  and  its  applica- 
tion make  it  difficult  to  inventory,  thus  assess,  impacts  of 
potential  R.S.  2477  claims. 


It  does  not  serve  the  public  interest  to  allow  abandoned  rights- 
of-way  to  be  converted  to  other  purposes  that  may  be  incompat- 
ible with  current  purposes. 


Denial  of  R.S.  2477  rights-of-way  does  not  mean  that  access  has 
been  eliminated;  it  merely  leaves  access  under  the  management 
and  jurisdiction  of  BLM  or  other  federal  agencies.  This  is 
precisely  what  Congress  intended  in  the  passage  of  FLPMA. 

There  is  the  potential  to  misuse  this  law  greatly  in  a  way  that 
would  destroy  so  much  important  wildlife  and  recreational 
lands  and  corresponding  local  and  regional  economies. 

Congress  did  not  designate  National  Parks,  Refuges,  and  Forests 
in  Alaska  to  protect  wilderness  and  wildlife  values  with  the 
notion  that  an  ancient  claim  could  be  upgraded,  reconstructed, 
or  converted  to  uses  that  are  incompatible  with  the  conservation 
purposes  established  by  law. 

Confirmation  of  pending  or  potential  R.S.  2477  assertions 
would  degrade  or  disqualify  areas  of  public  lands  designated  or 
proposed  for  designation  as  wilderness. 
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Impacts  on  Multiple- 
Use  Activities 


The  original  intent  of  R.S.  2477  was  to  open  the  West.  The 
BLM  is  abusing  the  original  intent  of  the  law  by  using  it 
to  increase  their  control  over  some  roads. 


General  comments  and  information  regarding  impacts  of  R.S.  2477 
claims  on  multiple-use  activities  will  be  discussed  first  under  this 
general  heading.  Specific  discussions  relating  to  recreation,  the  mineral 
industry,  grazing,  and  the  forestry  industry  will  follow. 

The  U.S.  Forest  Service  and  the  BLM  are  the  principal  multiple-use 
land  management  agencies  of  the  Nation.  The  public  lands  under  the 
jurisdiction  of  these  two  agencies  provide  for  a  wide  variety  of  con- 
sumptive and  nonconsumptive  uses,  including  mining,  ranching,  for- 
estry, and  recreation,  to  name  a  few. 

Most  of  these  activities  have  taken  place  on  the  public  domain  since  the 
settlement  days  of  the  West.  As  these  uses  developed,  so  did  an  infra- 
structure of  roads  to  support  these  activities.  This  historical  network  of 
roads,  largely  still  in  use  today,  was  created  in  a  number  of  different 
ways  and  by  a  number  of  different  interests.  Most  roads  were  devel- 
oped by  users  of  the  public  lands;  a  few  were  developed  by  federal 
management  agencies;  and  others  were  established  by  State  and  local 
governments.  Access  to  federal  lands  that  may  be  provided  by  these 
roads  may  be  very  important  to  multiple  use  activities. 

A  portion  of  this  road  system  was  developed  under  the  authority  of  the 
R.S.  2477  grant.  These  R.S.  2477  highways  continue  to  provide  sig- 
nificant benefits  not  only  to  public  land  users  but  also  to  the  managing 
federal  agency  as  well.  For  example,  the  U.S.  Forest  Service  encour- 
ages the  use  of  R.S.  2477  to  keep  open  historical  public  access  to 
federal  lands  across  lands  now  in  private  ownership.  Many  of  these 
R.S.  2477  highways  provide  essential  access,  facilitating  public  land 
uses,  protection,  and  management.  This  system  has  been  developed  at 
little  or  no  cost  to  federal  agencies  or  to  taxpayers  at  large.  The  costs  of 
acquiring  access  by  other  means  can  be  high. 

R.S.  2477  was  neither  the  only,  nor  perhaps  even  the  dominant,  method 
by  which  citizens  gained  access  to  their  public  lands.    A  great  deal  of 
access  has  been  and  continues  to  be  developed  through  casual  use.  The 
public  lands  and  the  roads  across  them  are  largely  open  and  available  to 
use  without  the  need  of  a  right-of-way  or  other  formal  authorization. 
Access  for  some  multiple-use  activities  is  allowed  because  of  implicit 
authorities  within  related  legislation.  For  example,  the  Taylor  Grazing 
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Act  and  the  Mining  Act  of  1872  have  been  interpreted  as  providing 
reasonable  access  for  individuals  engaged  in  those  activities  on  the 
public  land. 

Access  in  support  of  multiple-use  activities  is  an  integral  part  of  agency 
planning.  Access  related  to  grazing,  mining,  forestry,  recreation,  etc.,  is 
a  key  element  of  Forest  Service  and  BLM  management  plans. 

While  R.S.  2477  played  an  important  part  in  building  the  road  infrastruc- 
ture system  on  the  public  lands,  its  role  should  not  be  overstated,  for  at 
least  two  important  reasons: 

1.  R.S.  2477  is  only  one  of  several  different  ways  that  access 

has  been  developed,  and  other  viable  alternatives  continue  to  provide 
access  to  and  across  federal  lands. 

2.  For  numerous  reasons  detailed  earlier  in  this  draft  report,  it  is 
not  clear  what  percentage  of  the  existing  road  infrastructure 
system  on  the  public  lands  is  attributable  to  the  R.S.  2477  grant. 

It  is  very  clear,  however,  that  the  entire  road  system  that  developed 
across  the  public  lands  prior  to  1976  was  established  and  is  in  use  today 
with  very  few  R.S.  2477  right-of-way  claims  asserted  or  recognized  by 
federal  agencies  or  the  court  system. 

Because  of  this,  it  is  reasonable  to  assume  that  current  and  potential  R.S. 
2477  claims  will  continue  to  have  little  overall  impact  on  multiple-use 
activities.  Access  for  a  wide  variety  of  multiple-use  activities  has  been 
available  on  the  public  lands  and  that  situation  will  continue  regardless 
of  the  recognition  of  R.S.  2477  rights-of-way.  This  is  especially  true  for 
significant  roads  that  were  established  by  the  grant.  These  well-estab- 
lished travel  corridors  will  continue  to  support  public  land  access  and 
activities. 

The  potential  effect  of  recognition  and  use  of  primitive  roads  as  R.S. 
2477  highways  is  greater  than  continued  use  of  significant  roads  because 
of  potential  improvements  to  the  primitive  roads  and  increases  in  use. 
The  nature  of  the  related  impacts  is  described  below  under  individual 
activity  headings. 
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Recreation  Activities 


Mineral  Industry 
Activities 


Impacts  to  recreation  vary  depending  on  the  type  of  recreational  activity 
pursued.  Some  supporters  of  motorized  recreation  feel  that  current  and 
potential  R.S.  2477  claims  could  have  a  positive  effect  on  their  activi- 
ties. This  is  because  extending  claims  could  maximize  access  options 
and  perhaps  provide  an  opportunity  to  maintain  or  even  reopen  areas 
currently  closed  by  agencies. 

Other  recreationists  feel  that  the  proliferation  of  R.S.  2477  rights  could 
adversely  impact  their  enjoyment  of  wilderness  and  other  uses  of  public 
lands  that  are  not  compatible  with  motor  vehicle  use. 

Both  types  of  impacts  described  above  are  more  likely  if  primitive 
roads  are  recognized  as  R.S.  2477  highways. 

Overall  impact  to  the  mineral  industry  from  recognition  or  use  of  R.S. 
2477  rights-of-way  would  be  minor.  A  number  of  public  respondents 
did  state  that  R.S.  2477  rights-of-way  were  essential  because  they  help 
to  maximize  access  options  for  exploration  and  development.  Although 
this  could  be  true  in  limited  situations,  particularly  if  primitive  roads 
are  deemed  valid  R.S.  2477  highways,  the  availability  of  access  under 
casual  use,  provisions  for  access  under  the  mining  law,  and  alternative 
methods  of  obtaining  a  right-of-way  under  FLPMA  and  other  laws 
combine  to  provide  other  means  of  ensuring  continued  access  by 
miners. 


The  overall  impact  of  current  and  potential  R.S.  2477  claims  on  grazing 
Livestock  Grazing    activities  is  also  minimal.  The  availability  of  access  under  casual  use, 
implicit  provisions  of  the  grazing  regulations,  and  other  alternative 
methods  of  obtaining  access  provide  adequate  means  of  ensuring 
continued  access  by  livestock  operators. 


Forestry 


The  overall  impact  of  current  and  potential  R.S.  2477  claims  on  forestry 
uses  of  the  public  lands  is  minimal  for  the  same  general  reasons  stated 
above.  Many  National  Forests  are  surrounded  by  private  lands  and 
securing  access  to  them  is  more  of  a  problem  than  controlling  access 
across  them.  R.S.  2477,  along  with  other  access  acquisition  authorities, 
is  valued  by  the  U.S.  Forest  Service  as  a  cost  effective  way  of  providing 
public  access. 


• 
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Constituency      Many  resP°ndents  felt  that  multiple-use  management  objectives  should 
y      be  placed  above  the  objectives  of  holders  of  R.S.  2477  rights-of-way. 
Concerns      However,  some  felt  that  R.S.  2477  claims  should  mandate  reconsidera- 
tion of  federal  management  objectives.  Other  concerns  are  listed  as 
follows: 

•  BLM  is  violating  the  intent  of  both  statutes  by  granting  R.S. 
2477  pro  forma  and  by  limiting  the  Secretary's  ability  to  retain 
and  manage  public  lands  for  multiple  use  and  sustained  yield 
with  an  emphasis  on  land-use  planning,  protection  of  the  envi- 
ronment, and  involvement  of  the  public  in  decisionmaking. 

•  A  conflict  between  management  objectives  and  an  R.S.  2477 
claim  is  grounds  for  reconsidering  the  management  objective. 

•  A  functional  R.S.  2477  will  go  a  long  way  toward  opening  up 
our  public  lands  for  public  use  and  enjoyment  and  curtailing 
exclusive  use,  commercialization  for  profit,  and  de  facto  man- 
agement of  public  lands. 

•  The  mineral  industry  depends  on  unimpeded  access  to  remote 
areas  of  the  public  domain.  Any  attempt  to  restrict  the  scope  of 
valid  existing  rights  established  under  R.S.  2477  will  directly 
hamper  mineral  exploration  and  development  that  is  absolutely 
vital  to  this  country's  economy  and  national  security. 

•  Access  across  public  lands  to  private  lands  is  of  particular 
concern  because  of  patented  mining  claims  surrounded  by 
public  lands  and  the  railroad  checkerboard  system  of  land 
ownership. 

•  Existing  regulations  pertaining  to  several  multiple-use  activities 
contain  access  provisions,  such  as  the  mining  regulations  under 
43  CFR  3809,  precluding  the  need  for  other  authorizations  such 
asFLPMAorR.S.2477. 


_.  a.    r\     k  Impacts  from  current  and  potential  R.S.  2477  claims  on  access  to 

Unpads  Ull  ACC6SS      federal,  private,  state,  Alaskan  Native,  and  Indian  lands  will  be  dis- 
cussed under  this  heading. 


Access  to  significant  areas  of  public  lands  is  an  important  issue.  As 
To  Federal  Lands      outlined  in  the  Government  Accounting  Office  report  of  April  1992 

(Federal  Lands— Reasons  for  and  Effects  of  Inadequate  Public  Access), 
approximately  700  million  acres  are  owned  by  the  federal  government. 
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This  land  contains  many  resources  (both  consumptive  and 
nonconsumptive)  of  value  to  the  American  people.  Intermingled  with 
these  lands  are  state,  local  government,  tribal,  corporate,  private,  and 
other  lands.  This  fragmented  pattern  of  ownership,  especially  in  the 
West,  makes  it  difficult  in  many  instances  for  the  public  to  access 
federal  land  easily  or  legally.  Unless  the  federal,  state,  and  local  gov- 
ernments obtain  additional  access  or  identify  and  maintain  existing 
legal  public  access  routes,  non-federal  landowners  can  often  control  or 
deny  public  access  to  federal  land. 


In  recent  years,  there  has  been  more  focus  on  and  analysis  of  this 
situation  by  some  federal  agencies.  What  are  now  private  and  state 
lands  may,  in  some  cases,  have  included  valid  R.S.  2477  highways 
when  they  were  conveyed  out  of  federal  ownership.  When  this  histori- 
cal access  is  closed  by  private  land  owners,  the  public  may  be  deprived 
of  access  or  may  be  charged  a  fee  to  access  federal  lands.  Federal  land 
managers  have  lacked  adequate  resources  to  gain  legal  access  across 
these  lands. 


Recent  actions  to  reopen  or  prevent  closing  of  historical  public  high- 
ways pursuant  to  state  law  have  been  actively  pursued  by  private 
citizens  and  by  the  federal  government.  The  U.S.  Forest  Service  and 
the  BLM  have  entered  into  agreements  with  some  private  citizen 
groups  to  pursue  reopening  of  closed  historical  access  across  private 
land  where  such  routes  may  qualify  as  public  highways  under  appropri- 
ate state  law. 


In  addition,  the  BLM  in  Colorado,  in  conjunction  with  the  DOI  Re- 
gional Solicitor's  Office,  has  been  reviewing  access  needs  across 
private  lands.  Where  review  finds  that  there  is  a  valid  public  highway 
under  Colorado  state  law,  the  private  landowner  is  notified  and  BLM 
manages  the  public  lands  assuming  there  is  legal  public  access.  Other 
BLM  State  Offices  are  looking  at  this  approach  and  are  assessing  its 
applicability  to  their  access  management. 


To  Private  Lands 


Inherent  in  private  property  ownership  is  a  need  for  some  sort  of  access 
to  the  property.  Access  also  affects  the  value  of  private  lands  through 
the  appraisal  process.  Many  parcels  of  private  land  are  reached  by 
routes  across  federal  lands.  Management  of  motorized  vehicle  use  over 
federal  lands  would  directly  affect  use  and  enjoyment  of  the  private 
lands,  especially  if  the  only  access  route  is  across  federal  lands.  Some 
of  those  routes  may  be  valid  highways  under  appropriate  state  law. 
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When  private  landowners  pursue  formal  authorization  of  access  to  their 
private  property,  the  cost  of  access  may  be  a  prime  consideration. 
There  may  be  significant  costs  associated  with  formal  authority  to 
construct,  operate,  and  maintain  such  access.  If  an  access  route  exists 
that  might  be  considered  a  public  highway  and  thus  not  require  a  land- 
owner to  undertake  these  costs,  this  would  probably  be  the  preferred 
method  of  access.  However,  R.S.  2477  is  clearly  only  a  grant  for  a 
"public  highway,"  and  would  not  be  applicable  as  authority  for  a  strictly 
private  road. 


To  State  Lands 


Many  parcels  of  state  land  are  reached  by  crossing  federal  land.  Use  of 
state  lands  by  state  leaseholders,  other  users,  and  the  public  can  be 
significantly  impacted  by  federal  actions  regarding  management  of 
access  on  federal  land.    State  lands  can  consist  of  both  trust  and  sover- 
eign lands.  Trust  lands  are  generally  managed  by  the  respective  states 
to  maximize  revenue  generation  in  support  of  schools  and  other  govern- 
ment services. 


While  a  federal  district  court  has  addressed  the  right  of  access  to  state 
trust  lands  within  WSAs  in  Utah  and  has  stated  that  there  is  a  right  for 
such  access,  the  question  of  the  right  of  access  to  state  lands  in  other 
states,  as  is  reasonably  necessary  to  the  economic  development  of  such 
lands,  is  not  so  clear. 

R.S.  2477  highways  are  a  valid  method  of  securing  historic  access  to 
State  lands,  but  they  are  not  available  prospectively.  The  attractive 
feature  for  states  and  localities  of  R.S.  2477  is  that,  under  current 
policy,  no  regulatory  obligations  are  imposed,  unlike  other  right-of-way 
authorities. 


To  Alaskan  Native  Lands 


Access  affects  the  value  of  state  lands  just  as  it  does  private  land.    The 
value  of  state  lands  may  also  be  impacted  based  on  the  potential  for 
R.S.  2477  rights-of-way  across  the  land. 

It  was  the  intent  of  Congress  to  resolve  aboriginal  claim  issues  in 
Alaska  with  the  Alaska  Native  Claims  Settlement  Act  (ANCSA). 
Between  this  act  and  the  Native  Allotment  Act  of  1906,  Native  lands 
have  taken  on  a  unique  and  prominent  aspect  in  Alaska.  Native  lands 
conveyed  to  Alaskan  Natives  have  been  not  only  used  for  the  continua- 
tion of  traditional  culture,  but  also  for  the  provision  of  economic  devel- 
opment. 


Access  has  been  an  important  component  of  this  issue.  Access  to  and 
across  Native  lands  is  essential  for  the  future  economic  development  of 
Alaska,  but  there  is  a  concern  that  uncontrolled  access  will  impact  the 
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traditional  lifestyles  of  Alaskan  Natives  and  lessen  their  ability  to 
manage  lands  for  their  benefit.  Important  historical  subsistence  re- 
sources may  exist  on  Native  lands  and  on  adjacent  federal  lands.  Ac- 
cess to  subsistence  areas  by  contemporary  access  modes  such  as  snow- 
mobiles and  all-terrain  vehicles  is  considered  by  some  Native  peoples 
as  critical  to  subsistence  uses. 


As  discussed  previously,  the  lack  of  development  of  a  traditional  access 
network  in  Alaska  has  resulted  in  unique  access  methods.  Alaska 
Natives  have  depended  on  the  use  of  traditional  lands  and  access  routes 
for  subsistence.  With  the  selection  and  conveyance  of  lands  to  for- 
profit  corporations  established  by  and  for  Alaskan  Natives,  the  value  of 
access  has  become  an  important  issue. 

Section  17(b)  of  ANCSA  addressed  the  issue  of  reserving  easements 
across  Native  lands  conveyed  to  Native  corporations.  Physical  access 
may  exist  to  many  Native  lands,  but  formal  authorizations  over  inter- 
spersed federal,  state,  and  private  lands  generally  do  not  exist.  Costs 
associated  with  acquisition  of  other  formal  authorizations  across  federal 
and  other  lands  may  be  a  significant  impact  to  Native  landowners  in 
Alaska  or  to  the  state  of  Alaska. 


To  Indian  Lands 


Most  Indian  Reservations  in  the  Lower  48  States  were  established  by 
Congress  prior  to  the  development  of  extensive  infrastructure  and  road 
networks.  Access  to  Indian  lands  is  much  the  same  as  access  to  state 
and  private  lands,  including  Interstate,  federal,  state,  and  county  roads. 
Access  to  Indian  lands  has  not  been  identified  as  an  issue  through 
public  comments,  and  little  impact  is  anticipated  to  Indian  lands  as  a 
result  of  existing  or  potential  R.S.  2477  claims. 


There  could  be  impacts  on  access  to  Indian  religious  and  cultural  sites 
located  outside  Reservations.  These  sites  have  been  determined  by  the 
courts  in  some  cases  to  be  Indian  lands.  Access  to  these  areas  could  be 
impacted,  but  the  extent  of  the  impacts  is  not  known.  No  comments 
were  received  that  addressed  this  issue. 

Many  commenters  on  this  study  reiterated  access  concerns  and  sug- 
gested that  Federal  land  managers  take  a  more  aggressive  role,  includ- 
ing the  use  of  R.S.  2477,  to  lessen  what  they  considered  to  be  an  access 
dilemma.  These  concerns  include  access  to  and  across  private  lands. 
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,  ,  Many  comments  stated  that  Alaska,  for  a  variety  of  reasons,  posed  a 

Constituency  Positions    5^^  situation  and  that  R.S.  2477  access  is  particularly  critical  to  that 

state.  Contributing  factors  include  the  state's  large  federal  land  base, 
coupled  with  the  fact  that  much  of  the  private,  State,  and  local  property 
has  recently  been  established  from  federal  lands. 

Other  typical  comments  included: 

•  R.S.  2477  maximizes  access  options. 

•  Federal,  state,  or  private  individuals  should  reestablish  R.S. 
2477  rights-of-way  on  roads  currently  blocked  by  private 
landowners  in  order  to  gain  access  to  public  lands. 

•  Maintaining  R.S.  2477  rights-of-way  across  private  lands 
ensures  future  access  of  the  public  to  public  lands. 

•  R.S.  2477  facilitates  access  to  private  lands.  This  is  particularly 
important  in  the  West,  where  land  ownership  patterns  are  often 
checkerboarded  or  where  large  areas  of  public  lands  surround 
private  inholdings. 

•  R.S.  2477  may  present  an  opportunity  to  gain  access  to  areas 
currently  closed,  both  public  and  private. 

•  Denial  of  R.S.  2477  does  not  eliminate  access.  It  merely  leaves 
access  under  the  jurisdiction  of  the  federal  land  manager. 

•  Access  across  public  lands  to  private  lands  is  of  particular 
concern  because  of  patented  mining  claims  surrounded  by 
public  lands  and  railroad  checkerboard. 

•  Average  citizens  will  never  see  access  with  Title  XL  There  are 
too  many  loopholes;  even  major  corporations  won't  use  it. 

•  FLPMA  and  ANILCA  are  inadequate  and  do  not  provide  the 
flexibility  that  R.S.  2477  provides  to  state  and  local  govern- 
ment right-of-way  needs. 
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Impacts  to  State  and  Local 
Governments 


Some  state  and  local  governments  view  access  pursuant  to  R.S.  2477  as 
a  very  significant  issue.  Their  concern  is  not  necessarily  in  maximizing 
public  highways  under  their  management,  but  preserving  their  ability  to 
expand  and  upgrade  their  transportation  systems  to  provide  for  road 
safety  and  future  growth.  Local  interests  fear  that  their  economies  and 
infrastructures  may  be  limited  or  diminished  if  federal  lands  and  re- 
sources are  unavailable  for  development.  Such  limits  will  translate  to 
lower  tax  bases  for  government  services,  loss  of  employment  opportu- 
nities for  present  and  future  generations,  and  the  potential  loss  of  local 
control  over  their  own  destinies. 


State  and  local  governments  also  sometimes  argue  that  R.S.  2477  is  a 
blanket  authority  that  was  granted  to  local  government  to  build  access 
across  the  public  domain  for  purposes  of  public  convenience.  They 
argue  that  the  grant  was  without  reservation,  irrevocable,  and  that  any 
taking  of  the  right-of-way  must  involve  compensation. 

The  following  comments  summarize  many  of  the  additional  concerns 
expressed  by  or  about  state  and  local  government  entities. 


Because  R.S.  2477  rights-of-way  were  historically  available  and  stimu- 
Constituency  Concerns    lated  road  building,  some  state  and  local  interests  would  like  to  retain 

its  availability.  Other  right-of-way  authorities  are,  of  course,  available, 
but  are  less  desirable  because  they  involve  more  federal  control. 

•  R.S.  2477  has  provided  state  and  local  governments  greater 

flexibility  in  administering  lands  within  their  jurisdictions  and 
provided  access  to  neighboring  public  and  private  lands. 


Federal  government  is  undoing  policy  that  was  made  for  the 
public. 

R.S.  2477  was  a  blanket  authority  granting  the  right  to  local 
government  to  build  access  across  the  public  domain  for  the 
purposes  of  public  conveyance  and  convenience.  The  right 
granted  was  total  and  without  reservation. 
Once  accepted,  rights-of-way  created  under  the  R.S.  2477  grant 
are  irrevocable.  Any  taking  of  the  grant  must  involve  some 
form  of  compensation  to  the  affected  state(s). 

The  right  granted  by  Congress  in  1866  and  the  work  and  ex- 
pense of  local  citizens  pursuant  to  this  right  must  not  be  treated 
casually  by  either  federal  managers  or  the  U.S.  Congress. 
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The  benefits  accrue  to  all  the  people  while  the  sacrifices  made 
to  create  them  were  made  by  the  few  living  in  the  local  areas. 

Many  counties  in  the  Western  States  are  not  financed  to  fight 
the  legal  battles  to  get  these  rights-of-way  reopened  for  use  by 
public  agencies  and  the  general  public. 

The  ability  to  assert  rights-of-way  is  an  important  land  manage- 
ment component  that  allows  county  and  local  governments  the 
flexibility  to  administer  lands  within  their  jurisdiction  and 
ensure  access  to  citizens  as  deemed  necessary.  To  repeal,  limit, 
or  diminish  this  statute  would  cause  undue  hardship  on  local 
governments  and  small  rural  communities. 

Counties  have  expended  large  sums  of  money  for  construction 
and  maintenance—money,  or  some  portion  thereof,  that  would 
otherwise  have  been  shouldered  by  the  federal  government. 

R.S.  2477  rights-of-way  must  be  recognized  as  inseparable 
from  other  essential  rights  vital  to  the  interests  and  stability  of 
local  economies  and  cultures. 

Federal  agencies  should  coordinate  with  local  government  and 
document  existing  standards  in  land-use  and  resource-manage- 
ment plans. 

A  confirmation  process  should  be  established  whereby  all 
individuals  and  State  and  local  governments  with  unresolved 
R.S.  2477  claims  would  be  required  to  submit  proof  of  the 
validity  of  their  claims  to  the  DOI  for  confirmation. 

An  extensive  network  of  roads  has  been  built  and  maintained  at 
the  expense  of  local  government  and  local  taxpayers  and  to  the 
benefit  of  the  nontaxpaying  federal  agency  managing  the  land. 

State  and  local  governments  view  R.S.  2477  rights-of-way  as 
property  assets.  Loss  or  reduction  of  use  may  constitute  a 
taking  necessitating  compensation. 

States  owning  trust  lands  requiring  that  the  lands  be  used  for  the 
support  of  the  common  schools  and  other  specified  institutions 
are  concerned  that  federal  actions  not  preempt  or  limit  their 
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ability  to  fulfill  their  trust  responsibilities  to  act  for  the  sole 
benefit  of  their  beneficiaries. 

Denial  of  R.S.  2477  claims  may  result  in  heavy  legal  costs  to 
federal  agencies  and  the  federal  treasury  as  affected  parties  seek 
compensation. 
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Currently  Available  Access 
Authorities  ^^^^^^— 


Although  R.S.  2477  was  repealed  in  1976,  it  is  perceived  by  many  to  be 
the  only  method  of  obtaining  access  to  federal  lands.  This 
misperception  has  inflamed  some  users  of  public  lands.  Access  is  a  key 
component  of  federal  land  management.  Federal  lands  are  currently 
managed  to  provide  access  in  a  variety  of  ways  under  several  provisions 
of  law. 

Most  access  occurs  without  any  special  authorities  or  privileges  ex- 
tended. Refuge  and  park  visitors  or  public  land  users  travel  under  the 
terms  of  casual  use  or  other  implied  rights  that  do  not  require  a  right-of- 
way  or  other  authorization. 

Additionally,  there  are  current  right-of-way  authorities  that  provide 
access  on  federal  lands  other  than  R.S.  2477,  such  as  Title  V  of  FLPMA. 

This  section  describes  these  access  alternatives.  First,  alternative  meth- 
ods of  obtaining  access  are  discussed.  Second,  the  legal  authorities  to 
grant  rights-of-way  on  public  land  which  are  available  to  different 
agencies  are  described. 


.  -  ^  n,  ,  The  access  methods  described  below  are  not  a  complete  list  of  all  avail- 

AllcrnaUVeS  10  JxlgntS-    able  means  of  access.  They  indicate  the  types  of  access  that  exist. 


of-Way 


Access  for  Casual  Use 


"Casual  use"  means  activities  that  do  not  ordinarily  cause  any  appre- 
ciable disturbance  or  damage  to  public  lands,  resources,  or  improve- 
ments; those  types  of  activities  do  not  require  a  right-of-way  grant  or 
temporary-use  permit  pursuant  to  regulations.  Casual  use  of  public 
lands  is  provided  for  under  a  number  of  different  regulations,  for  mining, 
leases  and  permits,  and  rights-of-way  and  other  activities.  The  regula- 
tions at  43  CFR  2800  define  casual  use  on  lands  managed  by  BLM  in 
terms  of  right-of-way  uses.  For  the  most  part,  this  policy  also  applies  to 
National  Forest  lands. 

Casual  use  generally  includes  foot  traffic  and  the  use  of  horses  or  pack 
animals,  although  in  a  few  instances,  such  traffic  is  prohibited  to  protect 
resources.  Off-highway  vehicle  use  is  also  recognized  by  BLM  and  the 
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Implicit  Authority 


Acquisition  of  Access  Routes 


Road  and  trail  easements 


Forest  Service  as  casual  use  except  where  areas  are  designated  as  open 
only  to  the  use  of  existing  roads  and  trails,  or  closed  to  off-highway 
vehicle  use.  Casual  use  of  NPS  lands  generally  does  not  allow  for  off- 
highway  vehicle  use. 

A  right  of  reasonable  access  can  be  implied  for  those  engaged  in  valid 
uses  of  the  public  lands.  For  mining  claims,  for  mineral  leasing,  live- 
stock grazing,  and  other  uses,  access  is  available  across  federal  lands  to 
reach  the  allotment  or  permit  area.  Courts  have  found  that  federal 
agencies  must  provide  reasonable  access  to  unpatented  mining  claims 
when  requested. 

Sections  1323(a)  and  1323(b)  of  ANILCA  provide  for  reasonable 
access  to  inholdings  within  National  Forests  and  within  blocks  of 
public  land  managed  by  BLM. 

There  are  several  methods  by  which  local,  state,  and  federal  agencies 
and  other  entities  can  acquire  access  to  federal  land  across  non-federal 
land  by  acquiring  either  easements  or  title  to  non-federal  land.  When 
this  is  accomplished,  access  can  be  managed  as  part  of  the  adjacent 
federal  lands  by  the  managing  federal  agency. 

Road  or  trail  easements  are  acquired  by  federal  agencies  across  private 
or  state  land  when  access  is  needed.  This  method  involves  negotiations 
with  the  landowner(s)  and  the  compensation  of  fair  market  value  for  the 
easement  acquired.  This  a  commonly  used  method  of  acquiring  needed 
access  to  federal  lands. 


Purchase  of  land 


Acquisition  of  title  to  non-federal  lands  is  very  similar  to  the  acquisi- 
tion of  easements  by  federal  agencies.  This  method  of  acquisition 
differs  in  that  federal  agencies  acquire  (purchase  at  fair  market  value) 
title  to  property  that  has  been  identified  as  needed  for  federal-agency 
management  and  use.  Acquisition  of  title  to  non-federal  land  that  is 
contiguous  to  federal  land  allows  the  federal  agency  to  provide  access 
via  existing  routes  that  may  cross  the  acquired  land  or  to  develop  new 
access  routes,  if  needed. 


Land  exchange 


Acquisition  of  land  or  interest  in  land,  including  easements,  can  also  be 
accomplished  through  the  consummation  of  a  land  exchange  with  the 
non-federal  party.  Exchanges  of  land  may  be  made  if  there  is  a  finding 
that  the  public  interest  is  well  served  and  that  the  values  of  the  non- 
federal lands  or  interests  are  greater  than  the  values  and  objectives  of 
the  federal  lands  to  be  conveyed.  Federal  agencies  may  then  manage 
the  lands  acquired  through  exchange  in  a  manner  that  provides  reason- 
able access  to  the  agency,  public  land  users,  and  the  public. 
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U    .  .  i  Access  is  sometimes  obtained  through  reciprocal  road  agreements  between 

P  a  federal  agency  and  parties  seeking  access  across  federal  land.  Reciprocal 

Agreements     agreements  can  be  developed  that  give  each  party  the  access  desired.  This 
authority  is  contained  at  43  CFR  2801.1-2.1. 


Alternative  Right-of- Way 
Authorities 


R.S.  2477  is  not  the  only  right-of-way  authority  available  for  roads,  and 
because  it  was  repealed  in  1976,  it  cannot  be  used  to  establish  rights-of- 
way  that  were  not  yet  in  existence  at  that  time.  However,  land  managing 
agencies  are  authorized  to  grant  rights-of-way  under  other  legal  provisions. 
Resolution  of  the  R.S.  2477  issue  does  not  affect  these  other  provisions. 
The  following  brief  descriptions  are  offered  as  alternative  right-of-way 
authorities.  Any  right-of-way  sought  that  cannot  be  proven  to  have  existed 
before  1976  and  any  future  rights-of-way  must  use  these  authorities. 


Title  23  of  the  Federal-Aid 
Highway  Act 


FLPMA  Title  V 
Right-of-Way 


Agency  Authorities 


U.S.  Fish  and  Wildlife  Service 


U.S.  Forest  Service 


The  U.S.  Department  of  Transportation  can  appropriate  highway  rights-of- 
way  under  Title  23  of  the  Federal-Aid  Highway  Act.  The  appropriation  is 
subject  to  conditions  deemed  necessary  by  the  Secretary  of  the  Interior  and 
the  Secretary  of  Agriculture  to  protect  the  federal  land  and  public  interest. 

FLPMA  Title  V  replaced  R.S.  2477.  It  authorizes  the  granting  of  rights-of- 
way,  to  any  qualified  public  land  user.  It  incorporates  the  provisions  of  the 
National  Environmental  Policy  Act  and  other  applicable  legislation  into  the 
right-of-way  process.  Impacts  to  public  lands  can  be  mitigated  through 
terms  and  conditions  of  the  right-of-way  grant.  Agency  regulations  and 
manuals  clearly  define  the  process.  In  some  states,  counties  are  relinquish- 
ing R.S.  2477  rights-of-way  in  favor  of  FLPMA  rights-of-way. 

Several  federal  agencies  have  specific  authorities  unique  to  the  agency.  A 
brief  discussion  follows. 

The  U.S.  Fish  and  Wildlife  Service  has  right-of-way  authority  (50  CFR  29) 
promulgated  pursuant  to  the  National  Wildlife  Refuge  System  Administra- 
tion Act  (16  U.S.C.  668  dd(d)).  Under  these  regulations,  a  right-of-way 
must  be  certified  to  be  compatible  with  the  purposes  for  which  the  refuge 
was  established  or  cannot  granted  without  explicit  authorization  by  Con- 
gress. Additionally,  the  U.S.  Fish  and  Wildlife  Service  is  authorized  to 
issue  special-use  permits  for  uses  that  existed  at  the  time  of  the  creation  of 
the  Refuge.  These  permits  contain  stipulations  and  conditions  to  protect 
Refuge  values. 

The  Enabling  Act  for  the  National  Forest  System  was  passed  in  1891,  thus 
creating  a  movement  for  separate  forests  and  additions  to  forest  reserva- 
tions to  be  created  by  Acts  of  Congress  and  Presidential  Proclamations. 
Except  for  entries  under  the  mining  laws  and  water  right  appropriations, 


R.S.  2477  Report 


Page  53 


NPS 


Special  Alaskan 
Right-Of-Way  Authorities 


this  closed  the  national  forests  to  any  more  unilateral  appropriation  of 
public  land  for  roads  and  trails.  The  method  of  creating  rights-of-way 
for  roads  and  trails  on  the  national  forest  under  state  law  stopped. 
Management  of  those  existing  public  roads  and  trails  on  the  national 
forests  continued  to  be  under  the  jurisdiction  of  the  counties  unless 
abandoned  under  state  law  provisions. 

In  addition,  the  U.S.  Forest  Service  has  authority  to  issue  rights-of-way 
under  FLPMA  and  the  Forest  Road  and  Trail  Act  (FRTA;  16  U.S.C. 
§533).  The  Forest  Service  may  grant  rights-of-way  where  parties  show 
a  need  consistent  with  the  planned  uses  of  the  forest. 

The  National  Park  Service  lacks  general  authority  to  issue  rights-of-way 
across  units  of  the  National  Park  System  for  roads,  with  certain  excep- 
tions on  a  unit-by-unit  basis. 

There  are  some  unique  legal  authorities  to  issue  rights-of-way  in  Alaska. 
These  include  easements  reserved  under  the  authority  of  Section  17(b) 
of  the  Alaska  Native  Claims  Settlement  Act  (ANCSA)  and  the  Trans- 
portation and  Utility  Corridor  system  process  under  Title  XI  of 
(ANILCA)  (43  CFR  Part  36). 


17(b)  Provision  of  ANCSA 


Title  XI  of  ANILCA 


Section  17(b)  easements  provide  limited  access  over  lands  conveyed  to 
native  Alaskans.  These  easements  are  very  limited  in  width  and  use. 
The  regulations  governing  Section  17(b)  easements  are  found  at  43  CFR 
2650.4-7.  The  following  criteria  must  be  met  to  permit  a  reservation  of 
an  easement:  no  other  reasonable  alternative  route  of  transportation 
across  publicly  owned  land  can  exist;  they  must  be  limited  in  number 
and  not  be  duplicative;  they  must  be  limited  in  use  and  size;  and  must 
follow  existing  routes  of  travel  unless  otherwise  justified. 

Title  XI  of  ANILCA  provides  a  process  for  establishing  rights-of-way 
over,  across,  and  through  designated  Conservation  System  Units  and  the 
National  Conservation  and  National  Recreation  Areas.  Title  XI  rights- 
of-way  are  available  for  new  roads,  pipelines,  and  other  transportation 
and  utility  systems. 

The  process  is  perceived  to  be  very  burdensome,  because  it  requires 
compliance  with  the  National  Environmental  Policy  Act  and  approval  of 
each  (possibly  several)  affected  agencies.  Several  small  scale  single 
agency  Title  XI  rights-of-ways  have  been  processed  by  the  U.S.  Fish 
and  Wildlife  Service  and  the  National  Park  Service  in  Alaska.  Two 
major  Title  XI  right-of-way  applications  have  been  filed  by  the  state  of 
Alaska  with  the  Alaska  Region  of  the  National  Park  Service. 
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Recommendations--R.S.  2477 


In  the  Fiscal  Year  1993  House  Appropriations  Committee  Conference 
Report,  Congress  directed  the  Department  of  the  Interior  to  study  the 
history,  impacts,  status,  and  alternatives  to  R.S.  2477  rights-of-way  and 
to  make  sound  recommendations  for  assessing  claims.  The  Department 
understands  that  its  recommendations  must  take  into  account  the  intent 
of  R.S.  2477  and  the  Federal  Land  Policy  and  Management  Act 
(FLPMA),  and  that  any  proposed  changes  in  use  of  valid  rights-of-way 
must  be  in  accordance  with  applicable  law. 

The  Department  directed  the  Bureau  of  Land  Management,  Utah  State 
office,  to  take  the  lead  in  investigating  this  issue  and  preparing  a  report 
to  congress.  Public  participation  was  obtained  in  two  stages.  Prelimi- 
nary "scoping"  meetings  were  held  in  December  1992  and  January  1993 
in  eight  western  cities.  Over  6000  pages  of  public  comments  were 
received  and  reviewed.  These  comments  were  instrumental  in  preparing 
the  March  1993  draft  report,  which  was  circulated  to  approximately 
4000  interested  parties.  Seven  additional  public  meetings  were  held  on 
the  draft  report  and  attended  by  nearly  400  people.  Approximately  1000 
pages  of  further  comments  were  provided  to  the  Department.  All  com- 
ments received  before  May  7  were  reviewed  in  preparation  of  the  final 
report,  even  if  received  after  the  public  comment  period  closed. 

The  Department's  draft  report  outlined  five  general  alternatives  for 
addressing  R.S.  2477.  These  alternatives  were  intended  to  generate 
comment  and  discussion  that  would  aid  the  Department  in  making 
recommendations  in  the  final  report.  The  comments  received  were 
beneficial  in  development  of  the  recommendations  that  follow. 

Although  R.S.  2477  was  repealed  in  1976  by  FLPMA,  a  law  that  charted 
new  directions  for  public  land  management,  valid  existing  rights  under 
R.S.  2477  at  the  time  of  repeal  were  protected.  The  final  report  contains 
extensive  information  about  the  history,  status,  impacts,  and  alternatives 
to  R.S.  2477.  It  is  intended  to  help  congress  and  the  public,  as  well  as 
the  Department,  to  understand  this  often  misunderstood  issue  and  put  it 
in  perspective. 

To  provide  sound  recommendations,  the  Department  must  move  beyond 
description  and  discussion.  It  must  grapple  with  unresolved  conflicts 
and  must  help  provide  answers  to  several  important  questions,  including: 
what  are  valid  existing  rights,  what  are  the  proper  roles  of  holders  of 
those  rights  and  the  managers  of  the  land  they  traverse,  and  what  is  the 
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relationship  between  R.S.  2477  and  the  modern  legislation  that  dictates 
current  federal  responsibilities. 

Some  of  these  answers  must  ultimately  and  finally  be  provided 
by  the  courts.  But  the  Department  of  the  Interior  should  be  engaged  in 
these  questions,  to  bring  its  expertise  to  bear  on  them.  To  this  end,  the 
appropriate  officials  of  the  Department  have  been  directed  to  begin 
work  immediately  on  a  formal  rulemaking  on  R.S.  2477,  and  to  publish 
proposed  regulations  promptly.  The  process  of  rulemaking  will  furnish 
a  regularized  process  for  exploring  and  resolving  the  many  legal  and 
policy  questions  inherent  in  this  issue,  providing  ample  opportunity  for 
the  public,  affected  states,  other  federal  agencies,  and  congress  to 
participate. 

Questions  including  the  following  will  be  addressed  in  a  future 
rulemaking: 

•  Appropriate  definitions  of  the  statutory  terms  construction, 
highways,  and  public  lands  not  reserved  for  public  purposes. 

•  The  respective  roles  of,  and  relationships  between,  federal  and 
state  law  in  defining  key  terms  and  resolving  other  issues. 

•  The  extent  of  the  Department's  authority  and  obligation  to 
manage  R.S.  2477  rights-of-way  on  federal  lands,  including 
whether  some  of  the  processes  in  FLPMA  Title  V  might  be 
used  to  channel  the  Department's  management. 

•  Recordation  requirements. 

•  The  elements  of  proof  for  an  R.S.  2477  claim. 

•  Public  notification  and  administrative  appeals  processes. 

The  Secretary  of  the  Interior  has  broad  authority  to  regulate  the  man- 
agement of  the  public  lands,  but  the  Department  will  consult  with 
congress  on  whether,  and  the  extent  to  which,  further  congressional 
action  is  needed. 

Until  final  rules  are  effective,  the  Bureau  of  Land  Management  will 
defer  any  processing  of  R.S.  2477  assertions  except  in  cases  where 
there  is  a  demonstrated,  compelling,  and  immediate  need  to  make  such 
determinations. 

The  U.S.D.A.  Forest  Service  suggests  consideration  of  options  that 
would  preserve  R.S.  2477  as  a  tool  to  maintain  historic  public  access  to 
federal  lands  across  private  lands.  For  example,  congress  could  provide 
mechanisms  for  assuring  that  R.S.  2477  rights-of-way  continue  to 
provide  important  public  access  where  such  access  is  necessary  and 
appropriate.  Such  mechanisms  might  include  federal  assumption  of 
management  under  temporary  leaseholds  or  cooperative  agreements. 
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102d  Congress 
2d  Session 


HOUSE  OF  REPRESENTATIVES 


Report 
102-001 


M\K/NG   APPROPRIATIONS    FOR   THE    DEPARTMENT   OF  THE    INTERIOR 
"    AND  RELATED  AGENCIES.  FOR  THE  FISCAL  YEAR  ENDING  SEPTEMBER 
:tfi.  vm.  AND  FOR  OTHER  PURPOSES 


SlitemuEK  HI,  r.)'.)'J—  Ordered  lo  lie  prirUfd 


Mr.  Yates,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  5503 1 

The  Committee  of  Conference  on  the  disagreeing  votes* of  _t he 
two  Houses  on  the  amendments  of  the  Senate  to  the  hill  (I  l.R.  ;j;»u:H 
"making  appropriations  for  the  Department  of  the  Interior  and  Re- 
lated Agencies,  for  the  fiscal  year  ending  September  JO,  DJ.i,  ami 
for  other  purposes,"  having  met,  after  full  and  tree  conteremc. 
have  agreed  to  recommend  and  do  recommend  to  their  respective 

Houses  as  follows:  ,        ,  _    , . 

That  the  Senate  recede  from  its  amendments  numbered  l,  11, 
20,  24,  25,  29,  30,  34,  35,  58,  60,  63,  64,  65,  66,  75,  79,  81,  82,  83,  b«, 
91,  98,  100,  105,  119,  123,  129,  134,  140,  142,  146,  147. 

That  the  House  recede  from  its  disagreement  to  the  a™em1/ 
ments  of  the  Senate  numbered  4,  5,  6,  9,  13  14  In,  lb,  17  .7,  .  -. 
36,  40,  41,  42,  43,  45,  46,  49,  50,  51,  52,  53.  ob,  ,i9  b7,  rv8,  7  ,  Hi.  Jb. 
106,  114,  115,  116,  117,  118,  121,  122,  125,  127,  130,  149,  151,  Ini. 
153,  155,  and  agree  to  the  same. 

Amendment  numbered  1: 

That  the  House  recede  from  its  disagreement  to  the  amend- 
ment of  the  Senate  numbered  1,  and  agree  to  the  same  with  an 

amendment,  as  follows:  «.m«j-,«.,i 

In  lieu  of  the  matter  stricken  and  inserted  by  said  amendment 

insert  the  following:  $544,877,000;  and  the  Senate  agree  to  the 

same. 

Amendment  numbered  2: 

That  the  House  recede  from  its  disagreement  to  the  amend- 
ment of  the  Senate  numbered  2,  and  agree  to  the  same  with  an 

amendment,  as  follows:  i„Mt    ;„«»..». 

In    lieu    of   the    sum    proposed    by    said    amendment    mbetr. 

$544,877,000;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  3: 

53-418 

Appendix  I,  Exhibit  A 
page  1  of  2 


j|  ppjM 


Amendment  No.  151:  Deletes  House  language,  as  proposed  by 
the  Senate  which  would  have  prohibited  the  use  of  funds  for  the 
sale  of  timber  on  National  Forest  Lands  in  Texas  which  would  be 
exported  by  the  purchaser. 

Amendment  No.  152:  Changes  the  section  number  as  proposed 
by  the  Senate. 

Amendment  No.  153:  Deletes  House  provision  stricken  by  the 
Senate  mandating  reductions  to  various  accounts  in  the  bill  as  pro- 
posed by  the  Senate. 

Amendment  No.  154:  Restores  House  proposed  Buy  American 
requirements  stricken  by  the  Senate  and  changes  section  number. 
Amendment  No.  155:  Deletes  House  proposed  language  that 
would  have  prohibited  the  use  of  funds  to  process  rights  of  way 
claims  under  section  2477  of  the  Revised  Statutes,  as  proposed  by 
the  Senate. 

The  managers  agree  that  by  May  1,  1993,  the  Department  of 
the  Interior  shall  submit  to  the  appropriate  committees  of  the  Con- 
gress a  report  on  the  history  of  rights  of  way  claimed  under  section 
2477  of  the  Revised  Statutes,  the  likely  impacts  of  current  and  po- 
tential claims  of  such  rights  of  way  on  the  management  of  the  Fed- 
eral lands,  on  the  access  to  Federal  lands,  private  lands,  State 
lands,  Indian  and  Native  lands,  on  multiple  use  activities,  the  cur- 
rent status  of  such  claims,  possible  alternatives  for  assessing  the 
validity  of  such  claims  and  alternatives  to  obtaining  rights  of  way, 
given  the  importance  of  this  study  to  the  Western  public  land 
States.  In  preparing  the  report  the  Department  shall  consult  with 
Western  public  lands  States  and  other  affected  interests. 

The  managers  expect  sound  recommendations  for  assessing  the 
validity  of  claims  to  result  from  this  study,  consonant  with  the 
intent  of  Congress  both  in  enacting  R.S.  2477  and  FLPMA,  which 
mandated  policies  of  retention  and  efficient  management  of  the 
public  lands.  roc 

Such  validity  criteria  should  be  drawn  from  the  intent  of  R.S. 
2477  and  FLPMA. 

The  managers  further  expect  that  any  proposed  changes  in  use 
of  a  valid  right  of  way  shall  be  processed  in  accordance  with  the 
requirements  of  applicable  law. 

Amendment  No.  156:  Inserts  Senate  finding  regarding  corpo- 
rate responsibility  and  changes  section  number.  The  House  had  no 
similar  provision  and  the  managers  on  the  part  of  the  House  take 
no  position  on  the  Senate  finding. 

Amendment  No.  157:  Includes  language  proposed  by  the 
Senate  which  authorizes  the  Secretary  of  the  Interior  to  remove  re- 
strictions applicable  to  the  use  of  real  property  located  in  Halawa, 
Ewa,  Island  of  Oahu,  State  of  Hawaii  as  set  forth  in  the  quitclaim 
deed  from  the  United  States  of  America  dated  June  30,  1967  The 
managers  have  amended  the  provision  so  that  the  removal  of  the 
restrictions  shall  not  be  effective  until  the  city  and  county  of  Hono- 
lulu have  dedicated  in  perpetuity  an  equal  •  amount  of  additional 
land  for  public  park  and  public  recreation  uses. 

Amendment  No.  158:  Includes  language  proposed  by  the 
Senate  amended  to  change  the  section  number,  and  to  change  the 
Senate  language  which  was  limited  to  Forest  Service  appeals,  to 
provide  an  expanded  Forest  Service  decision-making  and  appeals 
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APPENDIX  II 
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Exhibit 

A  Instruction  Memorandum  No.  93-113,  Bureau  of  Land 

Management,  Dept.  of  Interior,  January  22,  1993 

B  Right-of-Way,  Highway,  R.S,  2477,  26  L.D.  446 

(1898) 

c  Rights-of-Way  for  Roads  and  Highways  Over  Public 

Lands,  56  I.D.  533,  551  ( 1938)  (codified  at  C.F.R. 
pt.  244.255) 

D  Limitation  of  Access  to  Through-Highways  Crossing 

Public  Lands,  62  I.D.  158  (1955) 

E 43  C.F.R.  §  2822.0-3  to  §  2822.2-2  (35  Fed.  Reg. 

9,646,  June  13,  1970  as  amended  at  39  Fed.  Reg. 
39,440,  Nov.  7,  1974) 

F 43  C.F.R.  §  2802.3-6  (44  Fed.  Reg.  58,106,  58,118, 

proposed  October  7,  1979) 

G 43  C.F.R.  §  2802.3-6  (45  Fed.  Reg.  44,518,  44,530- 

31,  July  1,  1980) 

H 43  C.F.R.  §  2802.3  (46  Fed.  Reg.  39,968-69, 

proposed  August  5,  1981) 

1  •  •  •  •  •  •   43  C.F.R.  §  2802.5  (47  Fed.  Reg.  12,568-570,  March 

23,  1982) 

J  ■  •  •  •  .  •   Letter  from  Deputy  Solicitor  Ferguson  to  U.S. 
Attorney  General's  Office,  April  28,  1980 

K  .....  .   Departmental  Policy  Statement  on  R.S.  2477, 

December  7,  1988 

L  .  .  .  .  .  .   Interim  Procedures  for  R.S.  2477,  National  Park 

Service,  Rocky  Mountain  Region,  August  28,  1992 

M  Rights-of-Way  Management,  B.L.M.  Manual  2801. 48B 

(1989) 

N  Instruction  Memorandum  No.  UT  91-235,  Change  1, 

Utah  State  Office,  Bureau  of  Land  Management,  July 
22,  1991 

0  Instruction  Memorandum  No.  AK  92-075,  Alaska  State 

Office,  Bureau  of  Land  Management,  February  18, 
1992 


States  Department  of  the  Interior 


BUREAU  OP  LAND  MANAOEMENT 

WASH1NOTON.  D.C  20240 


in  awtr  urk  to 
2800  (HO  260,  150) 
Affects  Manual  2801 


January  22,  1993 
EMS  TRANSMISSION  1/25/93 
Instruction  Memorandum  No.  93- H3 
Expires  9/30/94 

To:       All  State  Directors 
From:     Director 

Subject:   Washington  Office  (WO)  Notification  of  RS  2477 
Acknowledgement* 

Instruction  Memorandum  93-32,  dated  October  27,  1992  informed  all 
State  Directors  (SD)  of  the  Bureau  of  Land  Management  a  (BLM) 
assignment  to  report  to  the  appropriate  committees  of  congress  on 
several  aspects  of  management  of  rights-of-way  authorized  by 
Revised  Statue  (RS)  2477. 

Until  such  time  as  the  report  is  completed,  the  BLM  will 
acknowledge  RS  2477  assertions  in  a  most  prudent  manner. 
Assertions  should  only  be  examined  when  the  State  and/ or  local 
governmental  entities  have  shown  a  compelling  and  immediate  neea 
to  have  a  road  acknowledged  as  a  RS  2477  highway,  when  such  an 
assertion  is  made,  the  WO  Division  of  Lands,  (WO-260)  shall  be 
notified,  and  will  coordinate  this  information  with  the  Division 
of  Congressional  Affairs.  Using  the  information  from  the  field, 
the  appropriate' Congressional  committees  will  be  notified  of 
BLM's  acknowledgement  of  the  subject  road  .as  an  RS  2477  highway. 

Whan  notifying  WO-260  of  an  assertion,  include  a  brief 
explanation  of  the  relevant  facts,  and  a  map  of  theroe d.a nd 
surrounding  area.  Telephone  and/or  fax  the  information -to  wo-2  60 
as  soon  as  possible,  then  follow-up  with  all  ^a  •uPPor1fin?Q  wo_ 
documentation.  When  faxing  information,  please  direct  it  to  wo 
260,  Attention,  Ron  Montagna,  at  (202)  653-9117. 

We  consider  RS  2477  issues  to  be  of  the  highest  ?**«[***•   , 
Therefore,  the  notification  of  the  appropriate  Congressional 
committee;  on  the  acknowledgement  of  RS  2477  assertions  will  be 
handled  in  a  timely  manner. 
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ISS^S*—**0^1"   th!a   e"0rt   ia   greatly   appreciated.      Any 
question,   regarding   this   ae.ignraent   or   RS    2477    queetions    in 
general,    should   be  directed   to   Ron  Montagna,    WO-260   at    (202) 
653-9215.  \***-) 


Kemp  Conn,  Deputy  A**iiir.Ant  Director, 
Land  and  Renewable  Resources 
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right  or  trAY-meirwAY-aECTiox  am,  n.  s. 

D0UOLA8  OOVKTT,  WASHINGTON. 


&W 

W 


It  was  mot  Intended  by  eottlon  24TI  of  (ha  Iterltad  Stntntts  to  grant  •  right  of  troy 
for  highways  ores  jmbllo  loads  In  advance  of  an  ippuio t  uocessity  therefor. 

Seeretary  BUti  to  (he  Commissioner  of  the  General  Land  Office,  March 
{W.  V.  D.)  SI,  1898. 

With  thoir  leUer  of  April  10,  1897,  the  locnl  officers  lit  Watervllle, 
Washington,  tratisnijtfed  to  your  office  a  certified  copy  of  no  order  of 
the  board  of  county  connnlaslonora  of  Douglas  County,  "Washington, 
purporting  to  be  mi  acceptance  of  rights  of  vray  claimed  to  be  grunted 
by  section  2177  of  the  .Merited  Statutes,  and  nakiug  that  the  right  of 
vray  so  granted  mid  accepted  be  mnde  a  matter  of  reservation  in  nil 
subsequent  patents  issued  tot  Innds  affected  thorcuy. 

Tour  office  considered  the  matter,  on  April  28, 1807,  nud  held  that 
the  statute  does  not  authorize  the  exclusion  of  such  right  of  trn y  from 
pnlenU  Issued  for  Innds  subject  to  such  nn  easement.  The  county 
commissioners  have  npiicnlcd  to  the  Department. 

Section  '-M77  of  tlie  Uevised  Statutes  is  ns  follows: 

TIm  right  »f  way  for  the  eouitrnotioti  of  high  wars  orar  public  lands,  liot  react  red 
for  puhllo  um*,  le  korehr  grauterf, 

Glnliulng  to  net  under  authority  of  tlio  laws  of  tlio  State  of  Washing- 
ton, the  board  of  comity  commissioners  of  Douglas  county,  iu  that 
State,  pnssed  the  following  order: 

,  )IK  IT  UEMEJIDfcHXD:  Tint,  on  the  Cth  Hot  of  April  A.  D.  1897,  nt  a  regular 
mealing  of  the  board  of  euunly  comnilwloimrs  or  Dtmglns  eonnly,  Slnle  of  Wuefaiiig- 
tea,  laid  mealiug  Iwlng  dnly  held  nud  nil  members  of  sxU  linnrd  bclug  i>r**ont,  on 
motion,  it  war  ordered  thai  I  lie  right  ot  way  for  Hie  eouitrnctlou  of  highway*  orcr 
pablle  tends,  ne  granted  by  ntt  of  Congreis  (Section  2177  Revleed  StilatcJ),  ha 
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accepted,  and  the  entne  la  hereby  accepted,  ae  far  ne  sold  grant  rain  tea  to  snld 
Douglas  connty,  that  la  to  say  to  the  extent  of  thirty  feat  (30)  on  each  elds  of  all  a«e- 
tlone  lines  in  aald  eoanty;  it  fe  hereby  declared  Out  all  stations  Him*  In  aaid  county 
shall  he,  and  tho  mm  aro  hereby  declared  to  bo,  tho  center  Umi  or  blgfairayi  and 
puhllo  road*  la  aald  county,  whsrerer  anld  Mellon  lines  axe  bounded  by  pabllr  knits, 
and  aaid  highway*  are  liereby  declared  lo  ha  sixty  feat  (60)  In  width;  whsrerer  any 
eneb  eeollea  line  ahall  be  fennd  to  lie  betweea  publlo  land  on  one  aide  arid  prirste 
land  on  the  other,  «it«h  highway  ahall  be  ality  feet  In  width,  ami  he  wholly  on  such 
pabllo  land  and  Winded  oa  one  aide  by  lueli  section  Hon. 

It  Is  farther  ordered  that  K.  K.  Feadergast,  proaeonttng  sttoni.r,  for  mid  county 
•nil  slate,  Me  n  certified  eopy  of  this  order  la  the  United  8taU»  Land  Offlte  at 
Waterrllle,  Washington/  and  take  all  necessary  stepe  to  have  the  Hon.  Commissioner 
of  the  General  Land  OAce.exelnde  ettsb  ensenwnt  and  light  of  way  from  all  patents 
Issntd  for  lands  la  aald  comity,  whlah  ahall  be  claimed  or  est  lied  upon  enbseqasnl  te 
tbs  date  hereof. 

Dated  this  Uth  day  ef  April  A.  D.(  1897. 

It  is  urged  on  appeal  flint  it  Is  the  duty  of  the  land  department  of 
the  government  lo  execute  tbls  statute,  that  it  authorizes  the  exclusion 
of  tlio  right  of  tray  thereby  granted  ftom  patents  issued  for  lands  to 
which  an  easemout  may  have  attached  by  virtue  thereof,  and  that  the 
propriety  of  such  action  m  manifest. 

The  declaration  by  tho  board  of  eoanty  commissioners,  that  high- 
ways shall  be  extended  along  all  section  Hues  designated  by  the  public 
surreys  in  said  connty  sixty  feet  In  width,  that  where  the  section  lines 
are  bounded  on  both  sides  by  public-  lands,  such  section  lines  shall  be 
the  center  of  the  highway,  and  that  where  any  such,  section  line  shall 
bo  fontid  to  lie  between  public  land  on  one  side  and  private  land  on  the 
other,  the  highway  shall  be  wholly  on  such  public  laud  aud  bounded  ou 
one  side  by  such  section  line,  embodies  the  manifestation  of  a  marked 
and  novel  liberality  on  the  part  of  the  county  authorities  Iu  dealing 
with  the  pabllo  land.  , 

There  is  no  elwwlng  of  either  a  present  or  a  future  necessity  for  these 
roads  or  that  any  of  them  have  been  actually  constructed,  or  that  their 
construction  and  maintenance  Is  practicable.  Whatever  may  be  the 
scope  of  the  statute  under  consideration  it  certainly  was  not  intended 
to  grant  a  right  of  way  over  public  Innds  in  "advance  of  an  nppareDt 
necessity  therefor,  or  on  the  mere  suggestlou  that  nt  some  future  time 
such  roads  may  be  needed. 

if  pnbllo  highways  have  been,  or  shall  hereafter  be,  established 
across  nuy  part  of  tho  publlo  domain,  In  pursuance  of  law,  that  fact 
will  be  shown  by  local  publlo  records  of  which  all  must  take  notice, 
and  the  subsequent  aale  or  disposition  by  the  United  Btatea  of  the 
lnuds  over  which  such  highways  are  established  will  not  interfere  with 
the  authorized  use  thereof,  because  those  acquiring  such  lauds  will  take 
them  subject  to  any  easemeut  existing  by  nntbority  of  law. 

The  dectsiou  appealed  from  is  affirmed. 


5~6'ZD  ojj 


REGULATIONS  OOVERNINO  RIGHTS  OF  WAY  FOR  CANALS,  DITCHES, 
RESERVOIRS,  WATER  PIPE  LINES,  TELEPHONE  AND  TELEGRAPH 
LINES,  TRAMROADS,  ROADS  AND  HIGHWAYS,  OIL  AND  GAS  PIPE 
LINES,  ETC. 

I  Circular  |23Tn| 

United  States  Department  or  the  Interior, 

General  IjAhd  OrncE, 

May  £3,  1938. 

General  ItrniM.xTioN.i  A rri.iCARi.r.  to  Am.  Hioht-of-Wat  Applica- 
tions Made  Under  tiifi  Heoiiij\tion8  Contained  in  This  Cir- 
cular 

1.  A  p  pi 'not  ion. — No  special  form  is  remitted,  hut  it  should  bo  filed 
ab  llic  liiml  office  for  llio  district  in  which  the  Innd  is  located,  should 
stale  the  net  invoked  and  (he  primnry  purpose  for  which  the  project 
is  to  he  used.  If  there  is  no  local  hind  office,  the-  application  should 
he  filed  with  the  Commissioner  of  the  (jencrnl  Land  Office,  Wash- 
ington, I).  ft 

2.  Showing  required  of  corporation*. —  Application  by  a  private 
corporation  must  he  accompanied  hy  a  copy  of  its  charter  or  articles 
of  incorporation,  duly  certified  to  by  the  proper  Slate  official  of  the 
Stale  where  the  corporation  was  organized;  also  an  uncertified  copy. 
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Agriculture  for  his  determination  that  the  lands  are  necessary  for 
right-of-way  for  the  highway  or  road  building  material  site  purpose, 
as  required  by  the  act. 

RIOIITS  OF-WAT  FOR  ROADS  AND   HIGHWAYS  OVER   POULIO  I.AND3 

54.  Statutory  authority— l\y  section  2477,  U.  S.  R.  S.,  43  U.  S.  C. 
032,  it  is  provided: 

The  right  of  way  for  the  ron.it  met  Ion  of  highways  over  public  lomh,  not 
reserved  for  public  uses.  Is  hereby  cranial. 

55.  When  grant  become*  effective. — This  grnnt  becomes  effective 
upon  the  construction  or  establishing  of  highways,  in  accordance  with 
the  Stale  laws,  over  public  lands  not  reserved  for  public  uses.,  No 
application  should  be  filed  under  the  act,  as  no  action  on  the  part  of 
the  Federal  Government  is  neccssarv. 

RlflllTS-OF  WAT  TIIROOOH    PUBLIC   LANDS   AND   RESERVATIONS   FOR   OIL  AND 
NATURAL  OAS  PIPE  LINES  AND  PUMPING.  PLANT  BITES 


*3S2 
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Approved:  May  23,  1038. 
Oscar  L.  Chapman, 

Assistant  Secretary 


Fred  W.  Johnson, 

Commissioner. 
I  concur : 

W.  C  Mendenhall, 
Director  of  Geological  Survey. 


I  ,   |s|i.\:.    nl      Mil      l>l  1-MM  Ml   \  I     "I       IHI      I" 


1 1  i :  I  •  •  l : 


„TP^i.li..i,    in    Uir    IhllM I     hV.I ■'•'••"    i»««hi:iI    «L..L    '       "• 

„„,,riiile.l  iufrul mi  »•: :.l  -I   in «!.».».  ha     ..,,,.    r.- 

,,.iu.l  llw<  m»prm«l  "'  ""•  ^•"•'•">  "'  ""•  '"'""•'      ""•  |;":"'1 

.»,-.«iMlil«Hh«lHi.«Hiilra.Hiii!.. Hi.' ••«.!> anil "••  I».nIi».| 

,i,lir  f-.r  Will"  i liw  »f  delay.  a"'l  thai.  Mi.  ><{•„, »U* 

■.li,,,,  „r  the. ansrs  of  delay he  im-riN.li. ■*<<"  «•»•»•'  

4-<|ili I t'lii.-.ii  of  notice." 


Comptroller  Ucn.-ral, he  •'•'<"' "•:',i""  ,,f  «•«  !,« v  h '  lo 

.oinil  li.p.i.laled  .hi grs  in  who in  pari  "as  in  liis.lis.rH .....  may 

Ik,  j.H  .....I  .-.p.ital.le. H*  H"«»l  is,  however,  not  a..lhori/.r.l  lo 

mRk«>  bmtIi  r. .inrndalions  I..  Mir  <  V«nplr«lhr  tirnrral.    'I  Ins  fimn-. 

,i,m  r>  vested  in  the  Solicit..,   of  the  I h|«u I im-nl   l.y  sr.l.o,,  'J.   of 
Order  No.  '_'MI!»,  Atiieinhiienl  No.  111. 

('.IN.II'SION 

| ,■,„„-,  pursuant   lo  II...  a rily  il.l.»:.l..l   "•  II..-   |b«nl  «f 

Contra.!   Apprals  liy  II..-  Srr.rla.y  ..f  the   hit-..".    (scr.  '21,  llnkr 

No.  2f.Hfl,  ns HMlnl;  l»  K.  ■<  »>'-*»»'  Il.<-  .Iw-W f «iHmrtii« 

„Mi,cr  .lenyilig  Ihe  contract".-  ,eM..cs|s  for  ,,.»dili.mal  exIc.Mons  of 
.: :..  ..n:'. 1  il...  .....1 i a. lor's  r. -I  lh.il  a  rcc..minenilalinn 


in 

Im 


ulliccr  denying  II"'  contractors  ,eM..csls  lor  , a. 

lime  isani'.inc.l,  iiii.I  Ihe  contra,  tors -I  lh.il   a  ,.-.,.....ne.,.lali.i 

|„.  „,.. |o  II..-  Comptroller  Cecal  that   II-  li.p.i.l I  damages  I 

remitted  is  refcricd  lo  II..-  Soli. -il.ir  for  Lis  .....sidrralion. 

Inn. ........  II     \\\\*,  f'/itthtiKin. 

TlloHIK    ('.    IJm.M..I."I»,    Mrml>,< 

W.ii.iam  Si  \<:i.i\  .\f<wl"i: 

LIMITATION  OF  ACCESS  TO  THROUGH  HIGHWAYS  CROSSING 

PUBLIC  LANDS 

Rights-of-way:  Rrvisr.1  Stabiles  see.  2477 

A  l.,.,..n,h«nv  o,  II .,1:...—  lv, f  Malm r  — »•« **"~  "«* 

,,„|,.|.   h «.  ..ml.  r  II.-.    SI..I  .    -.     -•HI .-  ..:..I«IM«  I  Hit  «  -"•   .7 

k »«  im.oh  ...r.n. - "»;-•'-  ■;",;;:,;;,     ,,",::,n..:!... 

IV  sn„„ •• -'"»  '• " f   '  "'"'""""   '  "  •     '■  ,„  "J,  .  .  ,„  , r 

|K>    I     I.    .11.   hav   l«-M   .ll.:..k..l   r.H    l..,,.rr.-l.  I   -«» -"" " 

■T;iw-h ,.  ...i, ...,: ..»■  ••»> •'«"•;"•' ;";,,i;,;:;:;,Tj;;.,"'"":n 

ii„Hi,i:,t.-.i  .1- .--. ....  ■•.».«» - ,-  s"- '■' ,"'■".:';.,  „'.'.,, 

.1  s  ^i!'.  -"i  i inn  i    "•  ."">'  .""■«'' »<  '"'»'"■ .'.  i   i'  ■■"-'■'  " 


iimiimi.in   n»   A...SS  tii  Tumii'iai  iii.iiiwAvs 

April  I S,  1055    ' 


ir.u 


'.'  I  1  ~.!l  I  Tln>  I'nili'il  S.:ilf«  n-J  ki:iiiIi.i  .!...—  n.il  linn.  :inv  '  |".  i^BWTliI  nf 
:i, . .  .  -.  1 1>  ..in  h  li  i-li\i  ;ns,  ..I  In  i  ..I  il  ill.'  i  I'lil  from  Dili  I  in  tii  nli  il  nlln-r  aliHlll.ic 
i>«in;i".  mull".-  SI nl»"  Imv.  |Vr<»Ms  siil>^i'i|ni'iillv  ar*|..iri.u:  llir  i.ln.llliiu  hoitlH 
In. in  ill*-  lUiiliil  Sluli's  likrnisi"  i|u  .mt  liini"  nnv  P|.iTi:.l  riulil  "f  hi'itkh 
»  lli.'ll  .In-  Sl:..i<  lifi'il  i  nllsiilri   fm   I lir  |Hi.'|ii>si"  nf  ."HhlhllllitiK  l.y  |nni  linsi'  HI 

•  lllll.UiM'. 

Rifilitsof-wny:  Act  of  November  9,  1921 

A   'lniiiiulitti.y  <ir  llniilnl-nrrrKs  lilylnvny   n.n.v  h<»  okIiiIiIIhIioiI  nn  |uilillr  Innila 

li  r  sir    IT  of  llii*  I'nlrnil  Aid  llleliiviiy  Ail.  mill  Hit-  ri-enlali'Min  (W  ISVH 

Jlir.l  -lir..!).  The  S.in-li.ry  of  I  In-  liili-rinr  |.r.ilii.lily  imilil  riwrvc  it 
v|i"i'ii.l  tiul.l  nf  iii'i'sh  |o  Riirli  liichiyiiy  If  iipri'SNiny  In  IiIh  iiilinlnlsl  ml  Inn  nf 
Mm  |ii.lilir  hi  nils  iih  h  •  iiiiiIII  lmi  nf  his  nrllliriillnn  nf  I  Im  liiml  f.ir  ili»|inKilio.i 
I.,  llii-  Sliilc  fur  hlulmity  |i..r|MWi"M.  In  tin-  iihscnr,"  nf  n  sjktIi.I  ri'srrvnllnn, 
I  Im  I'liilril  Sillies  ns  iiwi.cr  nf  (In-  nlilillllif;  IiiihIh,  la  K.llljlft  In  I  hi-  uniiii- 
liniiliillniiK  nn  in  .ess  In  Dm  lilcliwuys  ...q  nil..'.'  nillniiiliif;  .iwiiitm  i.iitlrr  Hhilp 
law;  anil  ih-isii.ih  K«liHi>«]..<'..lly  iIitI.I.ir  IIIIi-  fmin  tin-  Unllrtl  Sin  Irs  urr 
K'lhjrrl  In  Mil-  Mime  III. iltn. Inns.  Tim  Siiri'liir.v  nf  |hc  In.rrinr  intiy  sin 
ri-.xl.-r  In  Hi.'  Sjnli>  n  r«-srrvoil  rich!  of  iiiii-hs  prior  In  ills|insliif;  nf  Hit- 
nliultl.tg  lands. 


M -36274 


Arm  i, 


1MB. 


To Tiir.  Dii.C'iini,  hniir.Aii  or  Lani.  Manaiikmk.ni. 

Von  have  informally  r.-f.-.r.-il  lo  me  tin-  .'ot'i.-spnn.l.-iiri-  from  Mr. 
lv  II.  I  tin... ..-I',  Kinjlilof-Way  l''.n^i.i.-.-r  of  Hit.  Idaho  Highway  Im- 
parl >.i.-. it,  lont'lhcr  with  yo.tr  projMW.I  f.-ply  (li.-rrto  un.1  n  proposp.l 
.iii'.iiiiiai.il.i.i.  for  tin-  ill  formal  ion  of  Itin.-nii  olliriuls  on  (lie  ulnive 
Hiihj.-.'l. 

Mr.  Hi. inner  wriU-H  ll.nt  the  Slate  of  I.lnho  in  Hcquiring  li^hts-of- 
>v:.y  for  Ihe  ln(erslnl«  Mijrlnviiv  System,  so  far  as  it  crosses  Ke.lernl 
•amis  in  l.laho,  would  nlso  like  to  ar.p.ire  rights  from  (lie  :ihii(l.in»; 
( iiivrri.li. en!  Ian. I  in  order  lo  provide  for  a  safer  highway.  For  this 
piirposo  Mr.  Hrunner  asked  the  Manager  of  the  I/and  and  Survey 
Oflic-  at.  Itoisc  to  add  the,  following  clause  to  a  cert ilical ion  of  right- 
of-way  withdrawal  of  (loverninent  hind: 

In  II viiil   Pe.trr.il  sliilnlrs  nrr  nmetnled,  Mhlnc  ll.o  rlqhl   In  ^rnot  Berpad 

ritllls    n.iiliK    Willi    rlul.ls  wf-WKjr,    this    wllhilniwnl    sllllll    lip   rnnslih-ri'il    lis    nlsn 
ur.iiilii-K  nil  .in  iss  ric  his.  |ir<"Hi'..l  .mil  fi.li.re,  in  inss  |In"  iihnvp  lisli-il  niihilivisiniiH 

The  manager  properly  iinli.  alnl  his  h.rl;  of  authority  to  sign  the 
i  ri  lilnnl  inn  as  i('i|ii('slcil  ninl  lite  matter  list*  li.-.-n  irfcrrcd  to  v<"i.  K.V 
:'wil!.ilrawal**  Mr.  It.. inner  nh.  innsly  iiieans  an  approp.  ialio.i  ami 
Iraie  In ■  nl'  I-'i'iIi-imI  la.nl  iimlcr  s.-i-ti..n  17  of  tin-  h'.-ili".;.!  Aid  llighn.-iy 
A.I  i-ir  i::(TII  yil.M  (a)  (:»II. 

The  i|i.ns|  inns  ,'i.nl  i  >.  nl  iIim  i-s  |ins|.||  |,y  Mr.  Iti  iihiiit's  letter  and 
ri.elo  iin-s  ttii>  en. mi in hi  In  the  highway  ilepailuieiits  of  ..(her  Western 
Sliiles  i«  here  highways  mie-l  cross  lari;.'  si  ret. -lies  of  m.lifie  land. 
'I  he  I '  i  •  it  it.- 1  n  js  |||mI  iii  i  niisl  nicl  in.,  m  li.nileil  i.  cress  highway  whether 
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I'l  l    I   <H  >  \         ill        III!       ID   I'  M.  I   M  i    '.  I      HI        II  I  I        I       I 


IIS  1 1:1 1  I    n|'  (In1   inter  late   hi«diw:H       t    1 1  in   hi    ••!  In  i  vi  i   i  .   I  In     Ih'Iim  i\ 
departments   de-ite    In    :i..|iin.'    limn    1 1  ■■■    I  '„>\  •  i  nun  1.1     tit.-    t  t»»hl   "I 
Way  fnr  sinh  highway  mer  ainl    n  m      lln<  jiiilili.    I  ■  1 1  <  I    ;    null..    i..|iin. 
al-n  I  III"  fi»lil   nliiiir    -In     ■■■  li  ln;lni.i\    final   I  lit'  :  ■  1 1  ■  1 1 1 1 1 1  ■•  liniiiii 
IIM'lll   l.nnl  while  il   is  ill  ( !n\  el  nnii-iil  nWliel    1 1  •  |  •     ■■  :i  .  In  I  n  ri  dull'  Mil' 
lllili'slrii  Inl  exi'lrise  nf  -mil  ri«lil-  uliru  III  If  In  I  In'  aliiillum  lands 
has  passed  ililn  private  nw  l>er-hip  Mill-  ilV"idiU!"   Ihe  neie  -tl\   nf  the 
States'  piiirliasinjj  siiili  Myitis  limn  I  lie  <!nii'i  iniii'iil'-     in  ■■■••-••.iii's  in 
interest..     Mr.  Illllliner's  sn««i~lrd  aire-- elan -e  is  inlrinli'il  ;is  ;i  -|np 
f»i!js  measure  |ii>niiin<r  ||n>  enatlmeitl   nf   le^i-lal  i<>n   :inllinii/.iii«;  (lie 
j»iun|.  nf  iiici'ss  ri«lils.    Tin'  i|in-l inns  iuwdved  may  I"'  simply  sl:ili-<l 
us  follows: 

I.  May  it  freeway  nr  limited  arress  lype  nf  highway  he 
tonsil  n<  led  nvi-i-  Ihe  pnlilii-  lands? 

'2.  Dors  Ihe  I'nili'il  Stales  |  iiml  ils  -nree--nrs  in  interest) 
us  nwner  nf  hi  mis  iilnill  iny  -imIi  highway  li:>%«>  -perial  rights 
nf  areess  (herein? 

.'..    If  il  lines,  is  lefji-lalinn  lieee-s:il  y  In  authorize  I  lie  tinv 
eminent  In  surrender  In  lite  Slales  il-  arii--  riyhl-  In  siii-Ii 
highway! 

This  nieiiiiii  mihIiiiii  will  liniili  nttlv  briefly  'ipmi  Ihe  t  !n\  ermnetti 's 
rif^lil  nf  iifffss  In  Ihe  nrilinary.  eniivenl  inii.il  nr  '"land  er»  ii ■«•"  highw  a\ 
miming  armss  piililie  html-.  I  u  ill  iml  ili-rii—  I  In-  -il oat  inn  win-ri- 
ll enliven!  inltal  highway  is  innwrlctj  innler  Si  ale  a  ill  Iml  il  y  into  a 
limited  arress  highway.  Iml  my  an-wer  will  lie  tei-l  rirleil  In  new 
freeways  rnnstrnrled  mi  piililie  la  ml-  admini-liied  l»y  ihe  I  tit  lean  nf 
Land  Management  where  im  highway  preti<ui-|\  evi-liil.  Sly  an-wei- 
follnw  : 

I.  A  limiled  arces-  highway  may  he  inn-l  tin  led  nver  pnh 
lie  lauds  either  tinder  IJrv.  SI  a  I.,  see.  -J  177.  nr  under  seel  imi  17 
•  if  Ihe  l*ei  lei  a  I  Aid  Highway  Ail  nl   l!i_'|,  !„!,•: 

\i.  I'AiepI  as  lii'ieinafler  indiialeil  wilh  re-pei-l  In  Kederal 
Aid  Highway^.  <he  I'liijed  Stales  does  nnl  ha\e  ally  -peeial 
right  of  aire- v  In  sinh  freewavs  nllter  nr  ilillennl  from  thai 
aeenrdeil  In  nl  her  alnill  iitu  "w  net  s  under  Slate  Law, 

)'..    As  In  mii  h    liinili'd  a>  i «•—  highways   im  •  pei  ial    legi-la 
linn   is  nni-'-ai  >.    In  atillmri/i-  Ihe  sm  t  einlei    In  ihe  Stall--  nf 
|  III"  (inlet  liineiil'-  t't;*lil  «if  aiee-  -.  if  a»l»  .      V  n    i      I  lie     |  hi  ial 
nire-s  rfinse  s UL'^e-led  hv    Mr     I >i mil ••■■'   in  .  i-      n\    | n  i i ■  1 1 1 1 l- 
enai'l  lin  III  «d  mi.  Ii  Ifgi-lalinll. 

All  easement    nf   aeee  -   i     tli  IiihiI   a-   llie   t  i  ■  ■  1 1 1    u  In,  Ii    an    alntllui." 
owner  has  nf  iiigri'  -  and  eg  rev-  In  aiid   limn  In     pit  mi  es  other  Mian 
I  he  pllhlie  eaL  emeiil    in  I  he -lleil   nl    Innlw ;n  .      '    '/«.   :i,t  it-  X.    II.   /."', 
Co.  \*n&!hr,mf.,  , .  i:    .1    A  .  I   I..  I,'.,-  I,',,.  I   •>  .  7'l  \     VV.  1. 7s   I  \\  i  :  ,  |S'.l7l 


IV.  I 


M  Mil    M  |M\ 


Aril  ss    in    i  iiiniri.'ii 
I ;ni/  /.;.  tn.v, 


nuiinvAv  s 


ii. I 


1  l,"s  ". 's  \,f '  alMiltiiij. a  liiRlmny  have  Ihe  rij.1,1  |„  ,,-,. 

""   '•"">"••  '"«''»;•>  i"  <• .-.,  will,  nlher n.hers  nf  ,|„.  |1(l,,|,,.. 

.'Ml  i.rad.hlinn  lltey  l,a.e! asemen.  nf  a.eess  In  Iheir  lands  ahull i,,.: 

;;,,,,1"  ";•■  '""''"^f^  (» <**«**?  »t  **u  i«.«i  .,„„;„„„,„  ,n 

the  highway  w  hteh  '-easemenl  nf  a.ress"  dnes  no.  he ».  ,,,  ,£  .,„,,,;,. 

l"se  r,»,h.s  nsually  arise  in  innneilin,,  «rit|,  lh«  ordinarv,  «h,^.' 
fonal  nr  "and  serviec"  highway  as  ,lisli„«Uisl,«|  frnm  ,  .  Cllt 
serviee    nr  Inmled  aeeess  hi»h«ay. 

.    '""'  ,i,"i':•;,  !l:r-SS  hi*'»™  hw'l ,  developed  i„  rm.„,  V1,u.„  , 

I HjjhwH.V ■...llH.r.l.m  tn  prnvidr  r„,,id  Iransi.  f„r  ihmn.h  Ira.li,     ,,„ 
-"";■  ■HI-.-.U.Ml  m,P„d..„Pered  by  vehieles  nr  ,M,les«,  inn*  tZZivl 

,0iH,S  '  '•"•"-<■'*-«  streets  am.  hi^hwiu's,  therehy   Zli    mT  I 

mn* '»  »*  "rimonij,  ellieieney  ami  safely      I  imi,,.,!  .  ", 

••''■'l  ««•.•■•«  highways,  ele.,  are  sn  ,  nnsl  rne.etl  nr  n-l»U ,     ,  ,       ' 

'!"«  ;'""«"•  '• ""  «'»-«'y  enter  (he  highway  frmn  I       '  , 

'"  .',,,,,'»-  '»"  l»" ".V   frnm  Ihe  hifjhway.      Users  of  s n,  I     l        '       J 

^^!  *"**"' — -~'-  i-i^'Z 

There  am  Iwn  slalnles  of  rnmern  In  its  in  H 

II-  B.  ml.  I,',',.„.ra  |i„,|  „.,„„  .      ,Mi(t  M   ,  -    "•« 

liwill    Hills   iniilerred.    Iml  i    as     n-iin^l     tl.„    /" 

" (j. ...  ..a., ,,„.,':,,.,'••""' ■; ' 

■■ " ttr^^r ■ 
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:i  limited  m*«i"«  biahwat  a-»-- lahli  l«-d  nn»l»*i  Male  l.i«  .  ■■ 
witimMl..-  purtiew  <»l  I.Vv.  Slat.,  -iv.  -177  ll  i  |-.  ..I,.l.l.-  :.l  ■•  that 
Upon  Mir  cslahlisliiiicnl  of  such  limited  ai-.es-;  lii»hnai.  the  I 'oiled 
S|;ilcs  as  :•  ll  abutting  llttul  owner  would  llHtr-  tm  right  "I  access  l<> 
the  highway diAVrttil  or  greater  Hutu  would  any  other  hind  owner; 
and  uiiv  successor  in  interest  of  I  In-  United  Slates  ui.ulil  Ilk.  ■«!««■  ha»e 
IKi  special  righl  of  access  which  il  would  In-  necessai  V  fi>i"  <lii-  Stale  1*1 
ji<-«|il i  10  liy  purchase  or  nthcrw  isc. 

Similarly  I  In-  Federal  A  mI  Highway  ,\r(  docs  nol  dcline  ii«»i-  liiml 
Ihf  nature  or  llii'  «>\lcnl  nf  Hie  right  nf  way  »f  |»uhltc  lauds  wliiHi 
may  lie  appropriated  under  m-i  linn  17  (except  us  In  lite  provision  in 
section  !»  of  Mini  art  123  U.  S.  < '.  sec.  10)  relating  <<»  Mir  w tilth  of  Mm 
right  of  wav  and  inli'<|ii:icv  of  the  wearing  surface).  A  limited  nc 
irss  Iiiitl \v:i v  is  therefore  iviMiin  Hie  purview  of  set-lion  17.     Tlw  l>c- 

parl nl   lists;  held  that   Mii>  right  of way  granted   under  Miis  art   is 

merely  i»n  eas-mcnl  ;  mid  cniiseipicnMy  ;i  stihsci|iie  nl   patent   would  In- 
subject  l»  I  Iip  highway  easement. 

Since  frcruavs  in-  limited  access  highw  n\  s  are  "I  fairly  rerenl  ori 

gin,  there  has  I n  little  murl  niiiih'  law  -mm  Mir  stihjn  I.    ll  i<gi*urrally 

recognized,  however.  I  hat statutes  providing  fur  limited  an ess  lo  high- 
ways arise  :is:m  exorcise  of  lite  Slide's  police  ,.nwor  for  Mu'  pn  mini  inn 
of  public  safety  :iii(l  nf  the  general  welfare.  (:'.  Stanford  Law  lb* 
view,  IfKil,  |i.  ".ll.'t.)  Such  statutes  are  in  existence  in  «eter«l  of  Hit- 
Western  Slides  including  <  'uliu  :nln.  <  'ali  fm  uia.  t  tregoo,  and  I  Mali. 
II  lius  liern  sl:ileil  thai  where  sin  ordinary  or  ' -onvenl  iotial  mad  is  Imill 
there  mil \-  he  an  inlenl.  lo  serve  abutting  owners.  Iml  when  a  freeway 
is  established  Hie  inlenl  is  jnsl  Hie  opposite,  and  a  resohilion  dealing 
n  freeway  gives  adequate  notice  llnil  no  new  rights  of  across  will  arise 
unless  they  arc  specifically  granted.      (3  Stanford  haw  Itcviow.  I'.Kil, 

pp.  2!»H,  ."Mill.  :'.'IH.) 

A  fiwwal  lias  been  defined  as  a  highway  in  rrqiorl  of  which  this 
owners  of  ahnlling  lands  have  no  righl  oi  easeiiionl  of  airi-ss  loor  from 
(heir  abutting  lands  or  in  respect  of  which  such  nwneis  have  only 
restricted  or  limited  right  or  easement  of  access.  Thus  a  highway 
eoniniissinii's  i-niidcniiiatiiiii  resiiliilinli  for  a  limited  arress  freeway 
did  tint  iieale  ill  the  ahiitting  owners  |iin|ieily  a  iuw  riulil  of  aness 
|o  a  frrew:i\  In  In-  i  iiii-linrled  where  no  highway,  ennveiil  imial  or 
otln'rwi-e.  had  e\i.-led  liefnii-.  I'm/,!,-  v.  I'h,>i„.i^  ■/  >>l  .  '_':'.!•  I*,  'ill 
Oil  (I'alif..  l!»ri'J).  'Hie  easement  nf  arrets  applir"  l<»  ii»hts  in  i»xi**l 
Plli-e  prior  lo  the  i ^lahlishiiielil  of  the  fncwav  and  lo  rlainnil  I  i^lils 
which  had  IMi  previniis  exisleine.  lint  which  come  inlti  licinir.  if  al  all. 
onlv  l>v  virtue  of  the  new  cnnsli  net  ion.  The  ( 'ali  fornia  minis  have 
hold  thai  where  h  statute  aiilhoi  i/ini:  freeways  providi«s  for  ileal  inn 
of  a  frccwav  on  lands  where  a  pnldic  way  had  not  pre*  ioie-ly  c\i-led. 


>:■  IIMIIMInx     in      \i  11  ss     in     MIIHil  l,M  ^illillW  a*  ^Mk,    lli.'l 

l  in  il  1.1.  in.',.;  [  j 

il  i  |n.  it<i|  t'lcatc  tight- of  ilili-t-l  access  in  favor  of  ahllll  illg  prnlH'l  I  v 
which  prior  lo  the  new  role- 1  fuel  ion  had  no  such  righl.  of  access. 
s.  hhiJn  .  I  a...  \.  Shil,-,  Jll  I'.'Jd  I  (Calif.,  l»r»JJ). 

The  pri'i  ise  (|iieslion  nf  the  nalnie  and  evlenl.  of  the  (Snvcrnincnt ,'s 
righl  of  access  lo  u  new  limited  access  highway  on  pnldic  lands  has 
not  previously  Ih-cii  raised  he  fore  this  Depiii'linenl,  nor  lias  i|.  heen 
considered  hy  I  ho.  Courts  so  far  as  I  know.  As  already  sliiled,  neither 
Ue.v.  Slnl.,  Sim-.  'J477  nor  Iho  I'Vtlrral  Aid  Highway  Act  contains  any 
i|iiiililicalion  as  to  Mio  naliire  of  Iho  grant  and  of  Mm  rights  I  here - 
iimler.  In  llii'  niWiicfl  of  express  reservation  in  the,  righl  of  way 
grunt  (or  in  the  conditional  certification  of  a  section   17  highway), 

il  would  ii|i| i  Mint  Mm  United  Slates  would  retain  no  right  of  access 

unless  such  right  was  granted  hy  Stain  law  since  its  position  would  he 
Mint  of  a  land  owner  only.  Such  right  after  conveyance  hy  Mm  United 
Stales  would  hn  governed  hy  Mm  rnli*  in  Packer  v.  liird,  1.'17  II.  S.  fifil 
•Still  (  IS'M  ),  Dial  whalever  incidents  or  rights  attiich  lo  property  con- 
veyed hy  the  (iovernnmnt  will  bo  determined  by  Mm  laws  of  the.  States 
in  which  situated,  subject  lo  Mm  condition  that,  their  rules  tin  not  im- 
pair Mm  ellicacy  of  the  grants  or  Mm  use  and  enjoyment  of  the  properly 
hy  the  grantee.  It  was  held  in  Mm  riled  case  that  where  a  State  law 
denies  riparian  rights  to  private  land  owners  a  grantee  of  Mm  United 
Stales  would  aripiire  none  with  Mm  grant.  The  right  of  access  hero 
involved  would  seem  to  he  in  like  case. 

In  the  circumstances  therefore  Mm  Slate  courts  would  undoubtedly 
consider  Mm  United  States  as  a  landowner  in  Mm  same  position  as 
any  other  adjoining  landowner,  and  the  snnm  rules  of  construction 
would  he  applied  to  it.  It  would  follow  that  if  under  Slate  law  a 
luivate  landowner  has  no  right  of  nccess  lo  a  limited  access  highway 
cxcepl  as  specifically  provided,  Mm  United  States  likewise  has  no  such 
easement  from  its  hinds.  If  Mm  United  Stales  has  no  right  of  access, 
clearly  persons  subsequently  deriving  or  claiming  from  or  through 
the  United  Stales  would  have  no  such  properly  rights  in  the  highway 
which  I  he  State  need  consider  or  pay  compcnsal  ion  for  its  elimination. 
The  latter  inicsliou,  however,  is  one  for  the  Stale  courts  when  and  if 
presenled  in  a  proper  case.  Suffice  il.  to  say  Mint,  in  my  view,  the 
(Joviinment  hns  no  special  rights  of  nccess  lo  limited  access  high- 
ways new  ly  established  under  eil  her  of  the  t  wo  cited  statutes  on  public 
land-  iind.-i  the  administration  of  the  Itiirraii  of  Land  Management. 

A  .om|.licalion  could  arise,  however,  in  the  situation  where  the 
Sciclnry  of  Commerce  determines  ||,at  public  lands  are  necessary 
for  a  limited  access  highway  and  the  Secrelarv  of  the  Interior  as  ':> 
•  -011.11 1  ion  to  his  ccrl  lfit-.il  ion  of  such  lands  wishes  lo  reserve  I  he  I  i-dil 
of  mi-p**  lo  ,„•  across  the  highway.  If  ||ie  Secretary  of  the  Inlerior 
:.--  n   itei-i-,*a,v   incident   to  I  be  management  ,,f  I  he  adjacent    public 
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tin      l«M'll;IMIM     "•       "  '  '  ' ■"" 


I:iiii|,   f.uili'l   il    nnr-an    In  irtam   ll'"'  *'»"> "'       •»?•'»'    "'     "" 

(,,,.,    a-Hi-   Ill,'    |.|..|...-r.l    h.»h«ay    .1    !»■:•>     I"'   llltll     I '•    '     " 

a    .nmlilim.    r.X     Ilk   ifllilKilli f    ll.r    1:111*1    I""     :.|.|H"|'I.; '    ami 

Ininsfi-r.     Tin'  .oin|.li.ali -mil.!   ali  .-    »  l»*-*»   ll hull  Hi"    bu.l    i 

,lis|...se,l  .if.  if  I  In-  Srrii-lai.v  ili-»  ""I  »■•>! »»■•'»  sHiT.-u.lfr  mi.  Ii  njihl 

of  Ji.rcss  In  Hit-  Stuff.  |«.  im  In  llm  |«il.-nl'n»ir  "f  lW  land  ...  Hi'   .-lal, 

lishm.nl  ..f  mini  ri<-'lils  I.,  tin-  hni.1.     Im  ll mhw  •»•  -"'I.  •■ li- 

linns.  Hi."  li.iv.-inini-i.l    I   il-   sm.-..-^.ii-    w.mhl    haw   aM    «»» 

a.-ri-ss  In  I  In-  highway  wml  al  "•«'  ""•'•"'I  |"»»"l*  '"  :,v;  """V™  i*r 
innvi.i.-.l  Iiv  Slulc  law. 

AiinllH'r'i.iol.l.ii.  in  l.nl.li.-  lau.l  :i.lniiiiivl . :•! i«..i   a  ill  iiiiili.iihl.illy 
arise  frm.i  I  In*  ..i-m-liml  riTrri  wliirli  a   liiiiilwl  wwkn  highway  Inw 

•if  ml  lili«  «  l«Vnl  s.il..livisi..n  ii| wlii.li  il   is  I...  iilr.l  iulu  Iwu  si-|» 

mate  ran  els  In.-miisp  nf  I  In- .  r-l  i  i.  I  i | I»  -«' '  '»•«•"*  •"  a|.|.l.rai.i  '* 

light  In  .'l.l.r  illl.l  rmss  III."  l.i;_Hiw:i.V  will....  ilillimlly  In  IWlHl  n.l.1 
ulili/i-a  |.:ii.flnn  I  lie  nllu-r  si.li-  nf  I  If  mail. 

I  tin  nnl  Ihiith  i -rssary  In  .mi • u  ll.r  |.r»|. <•«-. I  l.yislnlM.11 

|.i*|.ai.-.l  l.v  a  s|w.-ial  .»int..issim.  nf  Stair  I.iifl.way  ..lli.  ials  ,.arli«n 
1,,,-lv  ml  urn  «  rrlal  inf.'  •♦•  grant  in*  nf  »••••«■*«  1  ifflil «  «  him  Mr.  I  .ninniM 

snl.ii.il l« I  iiMi.lv  fur  vnur  infm inn.    Further,  in  vim  ..r  ll.r  rwi- 

diisinu   I  havr 1..-.I  mi  ll..-  hash-  .|...-l  ions.  I   .1..  n-.l   Mwvr  .1   W 

iiMTSstiry  Imlisi-Hssllii'ilisi-n'l  imiary  imlhnrilyi.f  ll..- S.-.-.Ha.v  iiml.r 
sr.li.n.  7  ..r  IIk-  Taylor  I  (raxing  Art  mmI  MM-i  law  i»  iiwri  »'"'^ 
limiting  sli|...lalions  in  ,.al.-..ls  ...•  oll..-r  .li-|."-als  u  Ih«*  alh.wan.iiH 

,lis.n'linnarv.i.si...ii.al..linv....i|....|.ns...|ir|.ly.     V ■  r..|.iy  shmihl 

In>  .liaflt-.l  miisislrnl  with  llu-  views  herein  e.\|.|i— i-«I. 

('.   K.   IlllAIKIMW, 
A'/hli)  .tsx/x/tllil  Siilirilnr, 
llnntcli  of  I.iiikI  .Miiiinif  mi  ul 

A|i|irnvril  : 

■I.XMIS   l».    I'MMtl.ilT.  Jr., 
.  I  wiK'iilti    StJSi  ilni . 

pirixi'in  "f  I'iiIiI'i,-  I  mill" 

APPEAL  OF  A  0  MrKINNON.  DBA  MrKlNNON  CONSTRUCTION  CO 
Contiacls:   Ail.lilion.il  Coiiiprnsnlion  -Coulincts:  S|.r.  ifi.alions 

«-,„.„.    it ,:..<     |,.-...  i «r    f v..':.li •     !-     <•:»'>■"*■«      -'-  " " 

,.,,.,  Ml„.|  i :.....•  «i.li     ill'  «i -  •• '•»«  >"«-    ' "','  " """"'- 

„f   ||„-   «...k    «...•   ..•: h    :...,.  l:.i..:il.1.-    U"« '   .UaWMiB-    lH= U    I- 
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§  2821.6 

propriation  and  release  10  the  State  or 
its  nominee  of  all  rights  of  the  United 
States,  as  owner  of  underlying  and 
abutting  lands,  to  cross  over  or  gain 
access  to  the  highway  from  its  lands 
crossed  by  or  abutting  the  right-of- 
way,  subject  to  such  terms  and  condi- 
tions and  for  such  duration  as  the  au- 
thorized officer  of  the  Bureau  of  Land 
Management  deems  appropriate. 

§2821.6    Additional    rights-of-way    within 
highway  rights-of-way. 

A  right-of-way  granted  under  this 
subpart  confers  upon  the  grantee  the 
right  to  use  the  lands  within  the  right- 
of-way  for  highway  purposes  only. 
Separate  application  must  be  made 
under  pertinent  statutes  and  regula- 
tions in  order  to  obtain  authorization 
to  use  the  lands  within  such  rights-of- 
way  for  other  purposes.  Additional 
rights-of-way  will  be  subject  „o  the 
highway  right-of-way.  Future  reloca- 
tion or  change  of  the  additional  right- 
of-way  made  necessary  by  the  high- 
way use  will  be  accomplished  at  the 
expense  of  the  additional  right-of-way 
grantee.  Prior  to  the  granting  of  an 
additional  right-of-way  the  applicant 
therefor  will  submit  to  the  Authorized 
Officer  a  written  statement  from  the 
highway  right-of-way  grantee  indicat- 
ing any  objections  it  may  have  there- 
to, and  such  stipulations  as  it  consid- 
ers desirable  for  the  additional  right- 
of-way. 

[39  PR  39440.  Nov.  7. 1974] 

12821.6-1    General 

No  application  under  the  regulations 
of  this  part  is  required  for  a  right-of- 
way  within  the  limits  of  a  highway 
right-of-way  granted  pursuant  to  Title 
23,  United  States  Code,  for  facilities 
usual  to  a  highway,  except  (a)  where 
terms  of  the  grant  or  a  provision  of 
law  specifically  requires  the  filing  of 
an  application  for  a  right-of-way,  (b) 
where  the  right-of-way  is  for  electric 
transmission  facilities  which  are  de- 
signed for  operation  at  a  nominal  volt- 
age of  33  KV  or  above  or  for  conver- 
sion to  such  operation,  or  (c)  where 
the  right-of-way  is  for  oil  or  gas  pipe- 
lines which  are  part  of  a  pipeline 
crossing  other  public  lands,  or  if  not 
part  of  such  a  pipeline,   which  are 


Title  43— Public  Lands:  Interior 

more  than  two  miles  long.  When  an 
application  is  not  required  under  the 
provisions  of  this  subparagraph,  quail 
fied  persons  may  appropriate  rights 
of-way  for  such  usual  highway  facilf 
ties  with  the  consent  of  the  holder  of 
the     highway     right-of-way.     which 
holder  will  be  responsible  for  comdi 
ance    with    §2801.1-5.    in    connection 
with    the    construction    and    mainte- 
nance of  such  facilities. 

§2821.6-2    Terms  of  grant 

Except  as  modified  by  §2821.6-1  of 
this  subpart,  rights-of-way  within  the 
limits  of  a  highway  right-of-way  grant- 
ed pursuant  to  Title  23,  United  States 
Code,  and  applications  for  such  rights- 
of-way,  are  subject  to  all  the  regula- 
tions of  this  part  pertaining  to  such 
rights-of-way. 

(43  U.S.C.  1371) 

Subpart  2822 — Roads  Over  Public 
Lands  Under  R.S.  2477 

Source  35  PR  9646,  June  13.  1970,  unless 
otherwise  noted. 

§2822.0-3    Authority. 

R.S.  2477  (43  U.S.C.  932).  grants 
rights-of-way  for  the  construction  of 
highways  over  public  lands,  not  re- 
served for  public  uses. 

§  2822.1     Applications. 

§  2822.1-1     For  unreserved  public  lands. 

No  application  should  be  filed  under 
R.S.  2477,  as  no  action  on  the  part  of 
the  Government  is  necessary. 

§2822.1-2  Procedure  when  reserved  land 
is  involved;  rights-of-way  over  revested 
and  reconveyed  lands. 

(a)  Showing  Required.  When  a  right- 
of-way  is  desired  for  the  construction 
of  a  highway  under  R.S.  2477  over 
public  land  reserved  for  public  uses. 
and  such  reserved  land  is  under  the  ju- 
risdiction of  the  Department  of  the  In- 
terior, and  when  a  right-of-way  is  de- 
sired for  the  construction  of  a  high- 
way under  R.S.  2477  over  the  Revested 
and  Reconveyed  Lands,  an  application 
should  be  made  in  accordance  with 
§2802.1.  Such  application  should  be 
accompanied  by  a  map,  drawn  on  trac- 
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§  2822.2-2 


\ne  linen  with  two  print  copies  there- 
?  sKowinV  the  location  of  the  pro- 
JrtJd  highway  with  relation  to  the 
^est  legal  subdivisions  of  the  lands 

*£)  Revocation  or  ™*&c**°n  J* 
withdrawal  Where  reserved  lands  are 
Evolved,  no  rights  to  estabUsh i  or ^con- 
Sruct  the  highway  may  be  acquired 
before  the  reservation  is  revoked  or 
modified  to  permit  construction  of  the 
highway,  subject  to  terms  and  condi- 
S£TRay.  as  may  be  d?medreason. 
able  and  necessary  for  the  adequate 
protection  and  utilization  of  the  re- 
serve and  for  the  protection  of  the 
SaTresources   and   the   environ- 

B(c)  Revested  and  Reconveyed  Lands. 
Xre C  Revested     and    Reconveyed 
Lands  are  involved,  no  rights  to jsstaD 
Hsh  or  construct  the  highway j  wiU  be 
acquired  by  reason  of  the  1UJM  *1 
such  application  unless  and [until  the 
authorized  officer  of  the  Bureau  of 
Land  Management  shall  grant  permis- 
sion to  construct  the  highway,  subject 
to  such  terms  and  conditions  as  he 
deems  necessary  for  the  adequate  pro- 
tection and  utilization  of  the  lands, 
and  for  the  maintenance  of  the  objec- 
tives of  the  act  of  August  28,  1937  (50 
Stat.  874,  43  U.S.C.  1181a). 

[35  PR  9646.  June  13.  1970.  as  amended  at 
39  FR  39440.  Nov.  7.  19741 


way   for   other   Ptoses    Additional 
rights-of-way  will  be  sub  ect  to  the 
highway  right-of-way.  Future  reloca- 
tion o^chanse  of  the  additional  right- 
of-way  made  necessary  by  the  high- 
way use  will  be  accomp  ished  at  the 
Expense  of  the  additional  right-of-way 
erantee.  I*rior  to  the  granting  of  an 
fdStional  right-of-way  the  applicant 
therefor  will  submit  to  the  Authorized 
Officer  a  written  statement  from  the 
highway  right-of-way  grantee  indicat- 
Sfany  objections  it  may  have  there- 
to  and  such  stipulations  as  it  consid- 
ers Tesirable  for  the  additional  right- 
of-wav    Grants  under  R.S.  2477   are 
£2* "subject    to    the    provisions    o 
§2801.1-5  (b).  (c).  (d),  (e).  (i),  and  (k) 
of  this  chapter. 


§2822.2    Nature  of  interest 

[39  FR  39440.  Nov.  7.  1974] 


§  2822.2-1    Effective  date  of  grant. 

Grants  of  rights-of-way  under  R.S. 
2477  are  effective  upon  construction  or 
establishment  of  highways  in  accord- 
ance with  the  State  laws  over  public 
lands  that  are  not  reserved  for  public 
uses. 
139  FR  39440.  Nov.  7. 1974] 

9  2822.2-2    Extent  of  grant 

A  right-of-way  granted  pursuant  to 
R.S.  2477  confers  upon  the  grantee  the 
right  to  use  the  lands  within  the  right- 
of-way    for   highway    purposes    only. 
Separate   application  must  be  made 
under  pertinent  statutes  and  regula- 
tions in  order  to  obtain  authorization 
to  use  the  lands  within  such  rlghts-oi 


[39  FR  39440.  Nov.  7.  1974] 

PART  2840— RAILROADS,  STATION 
GROUNDS,  WAGON  ROADS 

Subpart  2841-Rallraadt,  Wogon  toadt  and 
Tramways  In  Alatka 

Cap 

2841.0-3    Authority. 
2841.0-7    Cross  reference. 

2841.1  Nature  of  Interest. 

2841.2  Procedures. 
2841.2-1    Applications. 
2841.2-2    Survey. 
9iui  3    Evidence  of  construction. 
2M1 3-1    Statement    and    certificates    re- 
quired when  road  is  constructed 

2841  3-2    Action  where  required  evidence  Is 

284L4  Charges  for  transportation  of  pas- 
sengers and  freight. 

28414-1    Required  showings,  consent. 

2884L4-2  Schedules  to  be  filed  with  Inter- 
state Commerce  Commission. 


Subpart  2842— tallraadt  and  Station  Oroundi 
Ovttida  af  Alatka 

2842.0-3    Authority. 

2842.1  Nature  of  grant. 

2842.2  Procedures. 
2842.2-1    Applications. 

2842.2-2    Evidence  of  construction. 

Subpart  2841—  Railroads,  Wagon 
Roads  and  Tramways  in  Alaska 

Sotoc*  35  FR  9647.  June  13.  1970.  unless 
otherwise  noted. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2800 

Federal  Land  Policy  and  Mangement 
Act  Management  of  RIghts-of-Way 
and  Related  Facilities  on  Public  Landa 
and  Reimbursement  of  Costa 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Proposed  rulemaking. 


summary:  Thl»  proposed  rulemaking 
establishes  procedures  for  the 
management  of  all  righta-of-way  on 
public  lands  except  for  oil,  natural  gas 
and  petroleum  product  pipelines; 
Federal  Aid  Highways;  cost-share  roads; 
and  access  to  mining  claims.  Title  V  of 
the  Federal  Land  Policy  and 
Management  Act  of  1978  gives  the 
management  responsibility  for  these 
rights-of-way  to  the  Secretary  of  the 
Interior. 

DATE  Comments  by  January  7, 198a 
ADDRESS:  Send  comments  to:  Director 
(850),  Bureau  of  Land  Management.  1800 
C  Street  N. W..  Washington.  D.C  2024a 
Comments  will  be  available  for  public 
review  in  Room  5555  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C  Bruce.  202-343-6735.  or  Bob 
Mollohan,  202-343-5537. 

SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  rulemaking  ia 
Robert  E.  Mollohan.  Division  of  Rights- 
of-way  and  Project  Review  of  the 
Bureau  of  Land  Management,  assisted 
by  the  Division  of  Legislation  and 
Regulatory  Management.  Bureau  of  Land 
Management,  and  the  Office  of  the 
Solicitor,  Department  of  the  Interior. 

The  Bureau  of  Land  Management  in  a 
coordinated  joint  effort  with  the  Forest 
Service,  invited  public  participation  in 
developing  regulations  under  title  V  of 
the  Federal  Land  Policy  and 
Management  Act  of  1978  by  Issuing  a 
preproposed  outline  of  procedures  for 
granting  rights-of-way  on  November  14, 
1977,  which  invited  written  comments. 
Four  public  meetings  were  also  held  to 
obtain  public  input 

Title  V  of  the  Federal  Land  Policy  and 
Management  Act  replaces  most  of  the 
Bureau  of  Land  Management's  previous 
authority  for  granting  rights-of-way,  and 
provides  broad  discretionary  power  to 
the  agency  in  developing  current 
policies  and  procedures  for  carrying  out 
that  authority.  This  proposed 
rulemaking  varies  significantly  from  the 


previous  regulations  in  that  title  V  of  the 
Federal  Land  Policy  and  Management 
Act  combined  and  condensed  various 
separate  Acts  dealing  with  specific 
types  of  rights-of-way.  This  combining 
promotes  uniform  right-of-way 
provisions  for  the  majority  of  public  and 
private  users.  In  addition,  title  V  of  the 
Federal  Land  Policy  and  Management 
Act  made  its  statutory  provisions 
applicable  to  both  the  Bureau  of  Land 
Management  and  the  Forest  Service, 
encouraging  the  two  agencies  to  jointly 
develop  a  common  system  for  granting 
rights-of-way. 

Joint  agency  staff  teams  developed  an 
outline  of  suggested  common  right-oj- 
way  grant  procedures.  The  outline  was 
distributed  on  November  14. 1977.  to 
user  groups.  States  and  other  involved 
governmental  agencies,  and  interested 
public  and  private  groups.  The  Bureau  of 
Land  Management  and  the  Forest 
Service  recognize  the  efforts  and 
appreciate  the  thoughtful  comments  of 
the  many  participants  in  this  joint 
rulemaking  process.  This  proposed 
rulemaking  is  addressed  only  to  public 
lands  administered  by  the  Bureau  of 
Land  Management  The  Forest  Service 
has  developed  a  separate,  but  similar 
set  of  regulations  that  apply  to  landa  in 
the  National  Forest  System. 

The  Bureau  of  Land  Management  in 
addressing  these  comments,  found  it 
impractical  to  respond  to  each  separate 
comment  and  instead,  has  addressed  the 
more  repetitive  and  significant 
comments  as  follows: 

Comment  Several  industry  groups 
urged  the  development  of  separate 
regulations  designed  specifically  for 
their  particular  needs. 

Response:  The  Federal  Land  Policy 
and  Management  Act  mandates  that 
right-of-way  grants  be  authorized  on  the 
basis  of  the  needs  and  circumstances 
peculiar  to  each  right-of-way,  including 
location,  ground  to  be  occupied, 
duration  and  terms  and  conditions.  If 
separate  regulations  were  developed  for 
different  industry  groups,  the  specific 
needs  of  each  grant  might  not  be 
complied  with,  but  narrowly  limited.  To 
be  fully  satisfactory,  the  right-of-way 
granted  would  have  to  be  adequate  for 
the  most  demanding  circumstance  that 
might  occur,  and  specialized  regulations 
would  defeat  this  purpose. 

Separate  regulations  for  classes  of 
Industries,  rights-of-way  or  uses 
according  to  size  are  infeasible  and 
would  be  arbitrary  in  terms  of 
application  requirements.  The  initial 
Outline  of  Proposed  Procedures 
illustrated  this  problem.  It  mentioned  all 
of  the  possible  disclosure  requirements 
that  might  be  necessary  under  any 
circumstance.  The  comments  requested 


less  stringent  requirements  be 

implemented  in  the  regulations. 

In  the  past  Bureau  of  Land 

Management  right-of-way  regulations 
were  highly  detailed  and  contained 
much  procedural  guidance,  mandatory 
terms,  widths  and  durations.  This  was 
necessary  to  accommodate  the  many 
specific  authorities  that  the  Federal 
Land  Policy  and  Management  Act 
repealed.  Because  the  Act  is  a  broad 
general  authority,  we  have  been  able  to 
substantially  shorten  and  simplify  the 
regulations.  Where  necessary, 
additional  guidance  will  be  provided  to 
the  field  in  the  Bureau  Manual.  Manuals 
are  written  In  relatively  broad  terms  for 
systemwide  guidance  but  are  frequently 
supplemented  at  the  State  Offices  to 
achieve  consistency  along  with 
appropriate  adaptation  to  local 
conditions. 

The  rulemaking  also  encourages 
applicants  to  contact  local  Bureau  of 
Land  Management  Offices  prior  to 
applying  for  instructions  and  guidance. 
Comment  Several  States  and  the      • 
Federal  Highway  Administration 
pointed  out  that  the  Federal  Land  Policy 
and  Management  Act  did  not  preclude 
grants  for  highway  purposes  under 
sections  107  and  317  of  title  23  of  the 
United  States  Code.  They  added  that  the 
grants  made  by  the  Department  of 
Transportation  under  title  23  have 
satisfied  their  needs  on  national  forest 
lands. 

Response:  The  Forest  Service  plans  to 
continue  its  current  practice  of 
consenting  to  appropriation  of  highway 
rights-of-way  by  the  Federal  Highway 
Administration.  The  Bureau  of  Land 
Management  will  continue  to  use  its 
existing  regulations  (43  CFR  2821)  at  this 
time  and  will  review  the  Forest  Service   - 
approach  for  Federal  Aid  Highways. 
Comment  Owners  of  private  landa 
intermingled  with  public  lands  wanted  a 
perpetual  easement  across  public  lands 
appurtenant  to  the  private  lands  served. 

Several  dted  situations  where  local 
statutes  require  permanent  access  prior 
to  allowing  subdivisions  of  private  land. 
Others  cited  the  need  for  permanent 
access  to  obtain  mortgage  loans. 

Response:  Access  rights-of-way 
across  public  land  to  reach  intermingle* 
private  lands  posed  a  substantial 
problem  for  the  authors  of  the 
regulations.  While  several  objectives 
can  be  stated,  specific  details  will  have 
to  be  developed  in  the  coat-share  and 
reciprocal  right-of-way  regulations  that 
will  follow.  The  cost-share  and 
reciprocal  right-of-way  programs  are  in 
effect  where  intermingled  private  lands 
are  managed  for  long-term  timber 
production  primarily  in  the  Pacific 
Northwest.  However,  intermingled 
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I2M2J-2   Technical  and  financial 
ranahMry. 

The  applicant  shall  furnish  evidence 
satisfactory  to  the  authorized  officer 
that  the  applicant  has.  or  prior  to 
commencement  of  construction  shall 
have,  the  technical  and  financial 
capability  to  construct,  operate, 
maintain  and  terminate  the  project  for 
which  authorization  is  requested. 

12802.3-3    Pro|«ct  description. 

(a)  The  applicant  shall  furnish  an 
explanation  of  how  the  project  will 
interrelate  with  existing  and  future 
projects  and  other  developments  on  the 
public  lands. 

(b)  The  project  descripton  shall  be  in 
sufficient  detail  to  enable  the  authorized 
officer  to  determine: 

(1)  The  technical  and  economic 
feasibility  of  the  project 

(2)  Its  impact  on  the  environment; 

(3)  Any  benefits  provided  to  the 
public 

(4)  The  safety  of  the  proposal:  and 

(5)  The  specific  public  lands  proposed 
to  be  occupied  or  used. 

When  required  by  the  authorized  officer, 
applicant  shall  also  submit  the 
following: 

(i)  A  description  of  the  proposed 
facility: 

(ii)  An  estimated  schedule  for 
construction  of  all  facilities  together 
with  anticipated  manpower 
requirements  for  each  stage  of 
construction: 

(lii)  A  description  of  the  construction 
techniques  to  be  used: 

(iv)  Total  estimated  construction 
costs;  and 

(v)  A  description  of  the  applicant's 
alternative  route  considerations. 

I2802J-4    Environmental  protection  plan. 

If  the  authorized  officer  determines 
that  the  issuance  of  the  right-of-way 
authorization  requires  the  preparation  of 
an  environmental  statement  the 
applicant  shall  submit  a  plan  for  the 
protection  and  rehabilitation  of  the 
environment  during  construction, 
operation,  maintenance  and  termination 
of  the  project. 

12802.3-5    Additional  Inf  onnatSon. 

The  applicant  shall  furnish  any  other 
information  and  data  required  by  the 
authorized  officer  to  enable  him/her  to 
make  a  decision  on  the  application. 

I2802J-8    Maps. 

(a)  The  authorized  officer  may  at  his/ 
her  discretion  require  the  applicant  to 
file  a  map  with  the  application.  When 
the  authorized  officer  determines  not  to 
require  the  filing  of  a  map  with  the 
application,  the  application  may  be  filed 


and  processing  may  proceed  Where  the 
application  is  accepted  without  a  map. 
the  applicant  shall  be  notified  that  a 
map  shall  be  required  prior  to  the 
issuance  of  the  grant  or  permit,  or  within 
BO  days  of  completion  of  construction,  as 
determined  by  the  authorized  officer. 
When  the  authorization  is  for  use  of  an 
existing  road  controlled  by  the  United 
States,  any  map  showing  said  road  shall 
suffice.  The  requirements  of  paragraph 
(b)  of  this  section  shall  not  apply  in  this 
situation. 

(b)  Maps  portraying  linear  rights-of- 
way,  as  a  minimum,  shall  show  the 
following  data: 

(1)  The  bearing  and  distance  of  the 
traverse  line  or  the  true  centerline  of  the 
facility  as  constructed; 

(2)  At  least  one  tie  to  a  public  land 
survey  monument  to  either  the  beginning 
or  ending  point  of  the  right-of-way.  If  a 
public  land  survey  monument  is  not 
within  a  reasonable  distance  as 
determined  by  the  authorized  officer,  the 
survey  shall  be  tied  to  either  a  relatively 
permanent  man-made  structure  or  . 
monument  or  some  prominent  natural 
feature.  However,  when  the  right-of-way 
crosses  both  public  lands  and  lands 
other  than  public  lands,  each  parcel  of 
public  land  crossed  by  said  right-of-way 
must  be  tied  to  a  public  land  survey 
monument,  or  if  the  map  shows  a 
continuous  survey  from  the  beginning 
point  to  the  ending  point  of  the  project 
regardless  of  land  ownership,  then  only 
one  corner  tie  at  either  the  initial  or 
terminal  point  is  required: 

(3]  The  exterior  limits  of  the  right-of- 
way  and  the  width  thereon 

(4}  A  north  arrow; 

(5)  All  subdivisions  of  each  section  or 
portion  thereof  crossed  by  the  right-of- 
way,  with  the  subdivisions,  sections, 
townships,  and  ranges  clearly  and 
properly  noted;  and 
.  (8]  Scale  of  the  map.  The  map  scale 
shall  be  such  that  all  of  the  required 
information  shown  thereon  is  legible. 

(c)  Maps  portraying  non-linear  or  site- 
type  rights-of-way  shall  include  the 
requirements  of  paragraph  (b)(4).  (S). 
and  (6)  of  this  section.  In  addition,  the 
map  shall  show,  as  a  minimum,  the 
following  data: 

(1)  The  bearing  and  distance  of  each 
exterior  sideline  of  the  site:  and 

(2)  At  least  one  angle  point  of  the 
survey  shall  be  tied  to  a  public  land 
survey  monument,  as  provided  for  in 
paragraph  (b)(2)  of  this  section. 

(d)  Any  person.  State  or  local 
government  which  haa  constructed 
public  highways  under  authority  of  R.S. 
2477  (43  U.S.C  932.  repealed  October  12, 
1976).  shall  file  within  3  years  of  the 
effective  date  of  these  regulations  a  map 
showing  the  location  of  all  such  public 


highways  constructed  under  R.S.  2437.' 
Maps  required  pursuant  to  this 
paragraph  shall  as  a  minimum,  be  a 
county  highway  map  showing  ail  coun 
roads  located  on  the  public  lands,  a  ,:~ 
State  highway  map  snowing  State 
highways  located  on  public  land,  and  hr 
the  case  of  a  municipality,  a  street  or 
road  map  showing  the  location  of  city 
streets  or  roads.  An  individual  who  has 
constructed  a  public  road  pursuant  to  •' 
R.S.  2477  shall,  as  a  minimum,  submit  i~'j: 
United  States  Geological  Survey 
Quadrangle  showing  the  location  of 
road  on  public  land. 


-*•«»: 
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1 2802.4    Application  processing. 

(a)  The  authorized  officer  shall 
acknowledge,  in  writing,  receipt  of  the 
application  and  initial  cost 
reimbursement  payment  required  by  -'  r 
I  2803.1-1  of  this  title.  An  application  '• 
may  be  denied  if  the  authorized  officer   , 
determines  that:  «■  ' 

(1)  The  proposed  right-of-way  or    ■    j , 
permit  would  be  inconsistent  with  the 
purpose  for  which  the  public  lands  are 
managed: 

(2)  That  the  proposed  right-of-way  or 
permit  would  not  be  in  the  public 
interest  -  i^&ag 

(3)  The  applicant  is  not  qualified:     iv^SS' 
(4J  The  right-of-way  or  permit  would  ^Qjip1 

otherwise  be  inconsistent  with  the  act  at '"% 
other  applicable  laws;  or  _.  .*&*' 

(5)  The  applicant  does  not  or  cannot  ••%. 
demonstrate  that  he/she  has  the  .-V 

technical  or  financial  capacity. 

(b)  Upon  receipt  of  the 
acknowledgement  the  applicant  may 
continue  his  or  her  occupancy  of  the 
public  land  pursuant  to  |  2802.1(d)  of 
this  title  to  continue  to  gather  data 
necessary  to  perfect  the  application. 
However,  if  the  applicant  finds  or  the  it'':' 
authorized  officer  determines  that       ;  ,  .. 
surface  disturbing  activities  will  occur  farj 
gathering  the  necessary  data  to  perfect 
the  application,  the  applicant  shall  file1,' 
an  application  for  a  temporary  use      '*?.. 
permit  prior  to  entering  into  such         "  "' 
activities  on  the  public  land. 

(c)  The  authorized  officer  may  require 
the  applicant  for  a  right-of-way  grant  to 
submit  such  additional  Information  as 
he  deems  necessary  for  review  of  the 
application.  Where  the  authorized 
officer  determines  that  the  information 
supplied  by  the  applicant  is  incomplete 
or  does  not  conform  to  the  act  or  these 
regulations,  the  authorized  officer  shall 
either  reject  the  application  or  notify-  the 
applicant  of  the  continuing  deficiency 
and  afford  the  applicant  an  opportunity 
to  file  a  correction.  Where  a  deficiency 
notice  has  not  been  adequately 
complied  with,  the  authorized  officer 
may  reject  the  application  or  notify  the 
applicant  of  the  continuing  deficiency 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2800 
[Circular  No.  246SI 

Rights-of-way,  Principals  and 
Procedures;  Federal  Land  Policy  and 
Management  Act;  Management  of 
Rights-of-way  and  Related  Facilities 
on  Public  Lands  and  Reimbursement 
of  Costa 

agency:  Bureau  of  land  Management. 

Interior. 

action:  Final  rulemaking. 

summary:  This  final  rulemaking 
establishes  procedures  for  the 
management  of  all  rights-of-way  on 
public  lands  except  pipelines  for  oil, 
natural  gas  and  petroleum  products; 
Federal  Aid  Highways:  cost-share  roads; 
and  access  to  mining  claims.  Title  V  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  gives  the 
management  responsibility  for  these 
rights-of-way  to  the  Secretary  of  the 
Interior. 

EFFECTIVE  date  July  31. 1980. 
address:  Any  recommendations  or 
suggestions  should  be  addressed  to: 
Director  (330).  Bureau  of  Land 
Management  1800  C  Street  N.W, 
Washington.  D.C  2024a 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Mollohan  (202)  343-5537. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rulemaking  on  Management  of 
Rights-of-Way  and  Related  Facilities  on 
Public  Lands  and  Reimbursement  of 
Costs  under  the  provisions  of  tide  V  of 
the  Federal  Land  Policy  and 
Management  Act  of  1978  (43  U.S.C 
1781).  was  published  in  the  Federal 
Register  on  October  9, 1979  (44  FR 
v  58106).  The  proposed  rulemaking  invited 
comments  for  90  days  ending  on  January 
7. 1980.  During  the  comment  period  and 
several  days  thereafter,  a  total  of  73 
comments  were  received.  Thirty-two  of 
the  comments  came  from  business 
sources,  mostly  utilities,  fifteen  from 
Slate  and  local  governments,  twelve    " 
from  Federal  agencies,  six  from  local 
rural  electric  associations  and  two  from 
individuals. 

General  Comments 

Many  of  the  comments  wanted  to 
know  what  action  had  been  taken  on  the 
suggestions  made  on  the  notice  of  intent 
to  propose  rulemaking.  The  preamble  to 
the  proposed  rulemaking  contained  a 
detailed  discussion  of  the  comments 
received  on  the  notice  of  intent  to 

S-A01070       0008(OON30-JUN-80-I202:OI) 


propose  rulemaking  and  the  action 
taken  on  these  comments.  It  would  serve 
little  purpose  to  discuss  the  comments 
again  in  this  document. 

Generally,  the  comments  on  the  - 
proposed  rulemaking  expressed  the 
opinion  that  the  Bureau  of  Land 
Management  had  made  a  real  effort  to 
adopt  the  points  raised  by  those 
commenting  on  the  procedures  for 
granting  rights-of-way  outlined  in  the 
notice  of  intent.  Several  of  the 
comments  stated  that  they  thought  the 
proposed  rulemaking  was  a  good  effort 
to  meet  users  needs.  Other  comments 
were  of  the  opinion  that  the  proposed 
rulemaking  needed  extensive  revision  in 
order  to  provide  users  with  an*  effective 
procedure  for  obtaining  rights-of-way  on 
public  lands.  The  proposed  rulemaking 
represented  a  conscious  effort  by  the 
Bureau  of  Land  Management  to 
incorporate  the  changes  recommended 
-  in  the  many  comments  received  both  in 
writing  and  during  public  hearings  to 
provide  a  procedure  that  would  be  an 
effective  tool  both  for  users  and  for 
bureau  personnel  who  Issue  the  rights- 
of-way.  Some  of  the  suggested  changes 
could  not  be  accepted  and  every  effort 
was  made  to  adopt  changes  to  the 
extent  consistent  with  the  law  and 
regulations  to  provide  the  least 
burdensome  rules  possible. 

One  comment  commended  the  efforts 
made  in  the  proposed  rulemaking  to 
remove  sexist  terms,  but  recommended 
further  efforts.  While  appreciating  this 
comment,  no  further  changes  have  been 
made  in  this  regard. 

In  addition  to  the  general  comments, 
comments  were  received  covering 
specific  areas  of  the  proposed 
rulemaking.  The  following  segment  of 
this  preamble  addresses  those  specific 
comments,  setting  forth  only  those 
sections  on  which  comments  were 
received. 

Specific  Comments 

Objectives 

A  comment  requested  that  section 
102(a)(2)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  be  repeated  in 
the  Objectives  section  of  the  final 
rulemaking.  Even  though  this  suggestion 
has  not  been  adopted,  the  Objectives 
section  makes  reference  to  land  use 
plans,  which  requires  compliance  with 
the  provisions  of  43  CFR  Part  1601.  the 
Bureau  of  Land  Management's  land  use 
planning  regulations.  Further,  the 
rulemaking  requires  compliance  with 
existing  Federal  and  State  law,  including 
the  requirement  to  comply  with  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  the  basic 


authority  for  the  issuance  of  this 
rulemaking. 

Another  comment  recommended  that 
the  Objectives  section  include  a  listing 
of  the  types  of  grants  that  could  be  made 
under  this  rulemaking.  This  suggestion 
has  not  been  adopted  because  the  type 
of  grant  that  will  be  made  as  a  result  of 
an  application  for  a  right-of-way  will  be 
determined  at  the  time  of  granting  and 
the  granting  document  will  provide  the 
terms  of  the  grant 

A  final  comment  on  this  section 
wanted  a  specific  reference  to  the 
environmental  analysis  process  to  be 
included  in  the  rulemaking.  This  genera] 
section  of  the  final  rulemaking  has  not 
been  amended  to  include  a  specific 
reference  to  the  environmental  analysis 
process.  Other  sections  of  the 
rulemaking,  §  2802.3-4.  make  specific 
provision  for  carrying  out  the 
environmental  analysis  process. 

Authority 

A  comment  requested  that  additional 
authority  be  listed  for  the  issuance  of 
rights-of-way.  This  rulemaking  is 
concerned  with  the  right-of-way 
authority  granted  by  tide  V  of  the 
Federal  Land  Policy  and  Management 
Act.  Other  authority  used  for  the 
granting  of  rights-of-way  is  covered  in 
other  parts  of  Tide  43  of  the  Code  of 
Federal  Regulations.  Therefore,  no 
change  has  been  made  in  the  authority 
section  of  the  final  rulemaking. 

Definitions 

Several  comments  were  directed  at 
the  various  paragraphs  of  this  section.  A 
couple  of  comments  recommended  that 
the  definition  of  the  term  "authorized 
officer"  be  changed.  The  comments 
argued  that  the  definition  was  not 
specific  enough  and  should  list  the 
qualifications  of  the  authorized  officer. 
The  term  "authorized  officer"  has  not 
been  changed.  The  term  "authorized 
officer",  as  used  in  this  section,  refers  in 
most  cases  to  the  District  Ma;  .ger  who 
has  management  responsibility  over  the 
lands  covered  by  a  right-of-way  ' 
application.  These  individuals  are  land 
managers  with  varied  backgrounds. 
They  do  not  work  alone,  but  have  in 
their  district  offices  trained  personnel 
who  can  give  them  the  advice  they  need 
to  use  as  the  basis  of  their  decision  on  a 
right-of-way  application. 

A  few  comments  suggested  amending 
the  term  "right-of-way  grant"  to  include 
the  type  of  right  or  interest  in  the  lands 
that  would  be  granted  by  the  grant.  The 
comments  specifically  wanted  to  include 
in  the  definition  such  terms  as 
"easement",  "lease",  "permit",  etc..  and 
to  define  these  terms  in  the  definition 
section.  As  discussed  above,  the 


I 


r 

4 
I 

i 


•■35 


I 


Appendix  II,  Exhibit  G 
page  1  of  3 


IP 


m 


44530 


Federal  Register  /  Vol.  45,  No.  128  /  Tuesday.  July  1.  1980  /  Rules  and  Regulations 


privileges  to  United  States  citizens,  its  - 
application-  shall  be  denied.  A  right-of- 
way  or  temporary  use  permit  shall  not 
be  granted  to  a  minor,  but  either  may  be 
granted  to  legal  guardians  or  trustees  of 
minora  in  their  behalf. 

(b)  An  application  by  a  private 
corporation  shall  be  accompanied  by  a 
copy  of  its  charter  or  articles  of 
incorporation,  duly  certified  by  the 
proper  State  official  where  the 
corporation  was  organized,  and  a  copy 
of  its  bylaws,  duly  certified  by  the 
secretary  of  the  corporation. 

(c)  A  corporation,  other  than  a  private 
corporation,  shall  file  a  copy  of  the  law 
under  which  it  was  formed  and  provide 
proof  of  organization  under  the  same. 
and  a  copy  of  its  bylaws,  duly  certified 
by  the  secretary  of  the  corporation. 

(d)  When  a  corporation  is  doing   . 
business  in  a  State  other  than  that  in 
which  it  is  incorporated,  it  shall  submit 
a  certificate  from  the  Secretary  of  State 
or  other  proper  official  of  that  State 
indicating  that  it  has  complied  with  the 
laws  of  the  State  governing  foreign 
corporations  to  the  extent  required  to 
entitle  the  company  to  operate  in  such 
State,  and  that  the  corporation  is  in  good 
standing  under  the  laws  of  that  State. 

(e)  A  copy  of  the  resolution  by  the 
board  o(  directors  of  the  corporation  or 
other  documents  authorizing  the  filing  of 
the  application  shall  also  be  filed. 

(f)  If  the  corporation  has  previously 
filed  with  the  Department  the  papers 
required  by  this  subpart  and  there  have 
not  been  any  amendments  or  revisions 
of  the  corporation's  charter,  articles  of 
incorporation  or  bylaws,  the 

'  requirements  of  this  subpart  may  be  met 
In  subsequent  applications,  by  specific 
reference  to  the  previous  filing  by  date, 
place  and  case  number. 

(g)  If  the  applicant  is  a  partnership, 
association  or  other  unincorporated  [  , 
entity,  the  application  shall  be 
accompanied  by  a  certified  copy  of  the 
articles  of  association,  partnership' 
agreement  or  other  similar  document 
creating  the  entity,  if  any.  The 
application  shall  be  signed  by  each 
partner  or  member  of  the  entity,  unless 
the  entity  shows  evidence  in  the  form  of 
a  resolution  or  similar  document  that 
one  member  has  been  authorized  to  sign 
in  behalf  of  the  others.  In  the  absence  of 
such  resolution  each  partner  shall 
furnish  the  evidence  of  qualification 
which  would  be  required  If  the  partner 
Or  member  were  applying  separately. 

(h)  If  the  applicant  is  a  State  or  local 
government,  or  agency  or 
instrumentality  thereof,  the  application 
■ball  be  accompanied  by  a  statement  to 
that  effect  and  a  copy  of  the  law, 
resolution,  order,  or  other  authorization 
under  which  the  application  is  made. 


(i)  Each  application  by  a  partnership, 
corporation,  association  or  other 
business  entity  shall  opon  the  request  of 
the  authorized  officer,  disclose  the 
identity  of  the  participants  in  the  entity 
and  shall  include  where  applicable: 

(1)  The  name,  address  and  citizenship 
of  each  participant  (partner,  associate  or 
other); 

(2)  Where  the  applicant  is  a 
corporation:  the  name,  address,  and 
citizenship  of  each  shareholder  owning  3 
percent  or  more  of  each  class  of  shares, 
together  with  the  number  and 
percentage  of  any  class  of  voting  shares 
of  the  entity  which  each  shareholder  is 
authorized  to  vote;  and 

(3)  The  name,  address,  and  citizenship 
of  each  affiliate  of  the  entity.  Where  an 
affiliate  is  controlled  by  the  entity,  the 
application  shall  disclose  the  number  of 
shares  ana  the  percentage  of  each  class 
of  voting  stock  of  that  affiliate  owned, 
directly  or  indirectly,  by  the  entity.  If  an 
affiliate  controls  the  entity,  the  number 
of  shares  and  the  percentage  of  each 
class  of  voting  stock  of  the  entity 
owned,  directly  or  indirectly,  by  the 
affiliate  shall  be  included. 

1 2M24-t  Technical  and  flnandaJ 
capabOty. 

The  applicant  shall  furnish  evidence 
satisfactory  to  the  authorized  officer 
that  the  applicant  ham.  or  prior  to 
commencement  of  construction  shall 
have,  the  technical  and  financial 
capability  to  construct  operate, 
maintain  and  terminate  the  project  for 
which  authorization  is  requested. 

I290&3-3   Project  description. 

(a)  The  applicant  shall  furnish  an 
explanation  of  how  the  project  will 
interrelate  with  existing  and  future 

.   projects  and  other  developments  on  the 
public  lands.  . 

(b)  The  project  description  shall  be  in 
sufficient  detail  to  enable  the  authorized 
officer  to  determine: 

(1)  Its  impact  on  the  environment: 

(2)  Any  benefits  provided  to  the 
public 

(3)  The  safety  of  the  proposal:  and 

(41  The  specific  public  lands  proposed 
to  be  occupied  or  used. 

(c)  When  required  by  the  authorized 
officer,  the  applicant  shall  also  submit 
the  following: 

(1)  A  description  of  the  proposed 
facility: 

(2)  An  estimated  schedule  for 
construction  of  all  facilities  together 
with  anticipated  manpower 
requirements  for  each  stage  of 
construction: 

(3)  A  description  of  the  construction 
techniques  to  be  used:  and 


(4)  A  description  of  the  applicant's 
alternative  route  considerations. 

{  28023-4    Environmental  protection  plan. 

If  the  authorized  officer  determines 
that  the  issuance  of  the  right-of-way 
authorization  requires  the  preparation  of 
an  environmental  statement,  the 
applicant  shall  submit  a  plan  for  the 
protection  and  rehabilitation  of  the 
environment  during  construction, 
operation,  maintenance  and  termination 
of  the  project 

I2802J-S    Additional  Information. 

The  applicant  shall  furnish  any  other 
information  and  data  required  by  the 
authorized  officer  to  enable  him/her  to 
make  a  decision  on  the  application. 

J2802J-6    Maps. 

(a)  The  authorized  officer  may  at  his/ 
her  discretion  require  the  applicant  to 
file  a  map  with  the  application.  When 
the  authorized  officer  determines  not  to 
require  a  detailed  map  prepared  in 
accordance  with  paragraph  fb)  of  this 
section,  the  applicant  shall  attach  to  the 
application  a  map  such  as  a  United 
States  Geological  Survey  Quadrangle 
map  or  aerial  photograph  showing  the 
approximate  location  of  the  facility  and 
processing  may.proceed.  Where  the 
application  is  accepted  without  a 
detailed  survey  map,  the  applicant  shall 
be  notified  that  a  map  pursuant  to 
paragraph  (b)  of  this  section  shall  be 
required  prior  to  the  issuance  of  the 
grant  or  permit  or  within  60  days  of 
completion  of  construction,  as  ' 

determined  by  the  authorized  officer, 
except  that  the  authorized  officer  may 
waive  all  or  part  of  the  requirements  of 
paragraph  (b)  of  this  section  for  maps 
for  temporary  use  permits.  When  the 
authorization  is  for  use  of  an  existing 
road  controlled  by  the  United  States, 
any  map  showing  said  road  shall  suffice 
and  the  requirements  of  paragraph  (b)  of 
this  section  shall  not  apply  in  this 
situation. 

(b)  Maps  or  aerial  photographs 
portraying  linear  rights-of-way,  as  a 
minimum,  shall  show  the  following  data: 

(1)  The  bearing  and  distance  of  the 
traverse  line  or  the  true  centerline  of  the 
facility  as  constructed: 

(2)  At  least  one  tie  to  a  public  land 
survey  monument  to  either  the  beginning 
or  ending  point  of  the  right-of-way.  If  a 
public  land  survey  monument  is  not 
within  a  reasonable  distance  as  ' 
determined  by  the  authorized  officer,  the 
survey  shall  be  tied  to  either  a  relatively 
permanent  man-made  structure  or 
monument  or  some  prominent  natural 
feature.  However,  when  the  right-of-waj 
crosses  both  public  lands  and  lands 
other  than  public  lands,  each  parcel  of 
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public  land  crossed  by  said  right-of-way 
must  be  tied  to  a  public  land  survey 
monument,  or  if  the  map  shows  a 
continuous  survey  from  the  beginning 
point  to  the  ending  point  of  the  project 
regardless  of  land  ownership,  then  only 
one  corner  tie  at  either  the  initial  or 
terminal  point  is  required: 

(3)  The  exterior  limits  of  the  right-of- 
way  and  the  width  thereof; 

(4)  A  north  arrow; 

[SJ  All  subdivisions  of  each  section  or 
portion  thereof  crossed  by  the  right-of- 
way,  with  the  subdivisions,  sections, 
townships,  and  ranges  clearly  and 
properly  noted;  and 

(6)  Scale  of  the  map.  The  map  scale' 
shall  be  such  that  all  of  the  required 
information  shown  thereon  is  legible. 

(c)  Maps  portraying  non-linear  or  site- 
type  rights-of-way  shall  include  the 
requirements  of  paragraphs  (b)(4),  (5), 
and  (6)  of  this  section.  In  addition,  the 
map  shall  show,  as  a  minimum,  the 
following  data: 

(1)  The  bearing  and  distance  of  each 
exterior  sideline  of  the  site:  and 

(2)  At  least  one  angle  point  of  the 
survey  shall  be  tied  to  a  public  land 
survey  monument,  as  provided  for  in 
paragraph  (b)(2)  of  this  section. 

(d)  In  order  to  facilitate  proper 
management  of  the  public  lands  and  to 
assist  the  authorized  officer  in 
developing  a  sound  transportation  plan, 
any  person  or  State  or  local  government 
which  has  constructed  public  highways 
under  the  authority  of  R.S.  2477  (43 
U.S.C.  932.  repealed  October  21. 1978),  is 
provided  the  opportunity  to  file  within  3 
years  of  the  effective  date  of  these 
regulations  a  map  showing  the  location 
of  all  such  public  highways  constructed 
under  R.S.  2477.  Maps  filed  pursuant  to 
this  paragraph  should,  as  a  minimum,  be 
a  county  highway  map  showing  all 
county  roads  located  on  the  public 
lands,  a  State  highway  map  showing 
State  highways  located  on  public  land, 
and  in  the  case  of  a  municipality,  a 
street  or  road  map  showing  the  location 
of  city  streets  or  roads:  An  individual 
who  has  constructed  a  publio  road    ' 
pursuant  to  FLS.  2477  should  as  a 
minimum,  submit  a  United  Slates 
Geological  Survey  Quadrangle  showing 
the  location  of  said  road  on  public  land. 
The  submission  of  such  maps  depiciting 
the  location  of  alleged  R.S.  2477 
highways  shall  not  be  conclusive 
evidence  of  their  existence.  Similarly, 
failure  to  depict  such  roads  shall  not 
preclude  a  later  finding  as  to  their 
existence. 

1 2*02.4   Application  processing. 

(a)  The  authorized  officer  shall 
acknowledge,  in  writing,  receipt  of  the 
application  and  initial  cost' 


reimbursement  payment  required  by 
5  2803.1-1  of  this  title.  An  application 
may  be  denied  if  the  authorized  officer 
determines  that: 

(1)  The  proposed  right-of-way  or 
permit  would  be  inconsistent  with  the 
purpose  for  which  the  public  lands  are 
managed: 

(2)  That  the  proposed  right-of-way  or 
permit  would  not  be  in  the  public 
interest: 

(3)  The  applicant  is  not  qualified: 

(4)  The  right-of-way  or  permit  would 
otherwise  be  inconsistent  with  the  act  or 
other  applicable  laws:  or 

(5)  The  applicant  does  not  or  cannot 
demonstrate  that  he/she  has  the 
technical  or  financial  capacity. 

(b)  Upon  receipt  of  the 
acknowledgement,  the  applicant  may 
continue  his  or  her  occupancy  of  the 
public  land  pursuant  to  §  2802.1(d)  of 
this  title  to  continue  to  gather  data 
necessary  to  perfect  the  application. 
However,  if  the  applicant  finds  or  the 
authorized  officer  determines  that 
surface  disturbing  activities  will  occur  in 
gathering  the  necessary  data  to  perfect 
the  application,  the  applicant  shall  file 
an  application  for  a  temporary  use 
permit  prior  to  entering  into  such 
activities  on  the  public  land. 

(c)  The  authorized  officer  may  require 
the  applicant  for  a  right-of-way  grant  to 
submit  such  additional  Information  as 
he  deems  necessary  for  review  of  the 
application.  All  requests  for  additional 
information  shall  be  in  writing.  Where 
the  authorized  officer  determines  that 
the  information  supplied  by  the 
applicant  is  incomplete  or  does  not 
conform  to  the  act  or  these  regulations, 
the  authorized  officer  shall  notify  the 
applicant  of  these  deficiencies  and 
afford  the  applicant  an  opportunity  to 
file  a  correction.  Where  a  deficiency 
notice  has  not  been  adequately 
complied  with,  the  authorized  officer 
may  reject  the  application  or  notify  the 
applicant  of  the  continuing  deficiency 
and  afford  the  applicant  an  opportunity 
to  file  a  correction. 

(d)  Prior  to  issuing  a  right-of-way 
grant  or  temporary  use  permit,  the 
authorized  officer  shall: 

(1)  Complete  an  environmental 
analysis  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969; 

(2)  Determine  compliance  of  the 
applicant's  proposed  plans  with 
applicable  Federal  and  State  laws: 

(3)  Consult  with  all  other  Federal. 
State,  and  local  agencies  having  an 
interest,  as  appropriate:  and 

(4)  Take  any  other  action  necessary  to 
fully  evaluate  and  make  a  decision  to 
approve  or  deny  the  application  and 


prescribe  suitable  terms  and  conditions 
for  the  grant  or  permit. 

(e)  The  authorized  officer  may  hold 
public  meetings  on  an  application  for  a 
right-of-way  grant  or  temporary  use 
permit  if  he  determines  that  such 
meetings  are  appropriate  and  that 
sufficient  public  interest  exists  to 
warrant  the  time  and  expense  of  such 
meetings.  Notice  of  public  meetings  shall 
be  published  in  the  Federal  Register  or 
in  local  newspapers  or  in  both. 

(f)  A  right-of-way  grant  or  temporary 
use  permit  need  not  conform  to  the 
applicant's  proposal,  but  may  contain 
such  modifications,  terms,  stipulations 
or  conditions,  including  changes  in  route 
or  site  location  on  public  lands,  as  the 
authorized  officer  determines  to  be 
appropriate. 

(g)  No  right-of-way  grant  or  temporary 
use  permit  shall  be  in  effect  until  the 
applicant  has  accepted,  in  writing,  the 
terms  and  conditions  of  the  grant  or 
permit  Written  acceptance  shall 
constitute  an  agreement  between  the 
applicant  and  the  United  States  that,  in 
consideration  of  the  right  to  use  public 
lands,  the  applicant  shall  comply  with 
all  terms  and  conditions  contained  in 
the  authorization  and  the  provisions  of 
applicable  laws  and  regulations. 

(h)  The  authorized  officer  may  place  a 
provision  in  a  right-of-way  grant 
requiring  that  no  construction  on  or  use 
of  the  right-of-way  shall  occur  until 
detailed  construction  or  use  plans  have 
been  submitted  to  the  authorized  officer 
for  approval  and  one  or  more  notices  to 
proceed  with  that  construction  or  use 
have  been  issued  by  the  authorized 
officer.  This  requirement  may  be 
imposed  for  all  or  any  part  of  the  right- 
of-way. 

i  2802.5    SfK   'si  application  procedures. 

An  applicant  filing  for  a  right-of-way 
within  4  years  from  the  effective  date  of 
this  subpart  for  an  unauthorized  right-of- 
way  that  existed  on  public  land  prior  to 
October  21, 1976.  is  not: 

(a)  Required  to  reimburse  the  United 
States  for  costs  incurred  for  processing 
an  application  and  for  the  preparation  of 
reports  and  statements  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (see  §  2803.1-l(a)|l))  which  are 
above  the  schedule  shown  in  S  2803.1- 
l(a)(3)(i)  of  this  title. 

(b)  Required  to  reimburse  the  United 
States  for  costs  incurred  incident  to  a 
right-of-way  for  monitoring  (the 
construction,  operation,  maintenance 
and  termination)  of  authorized  facilities 
as  required  in  1 2803.1-1  (b)  of  this  title. 

(c)  Required  to  pay  rental  fees  for  the 
period  of  unauthorized  land  use. 


/ 
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DEPARTMENT  OF  THE  INTERIOR 
43  CFR  Part  2800 

Rlghta-of-Way,  Principles  and 
Procedures;  Amendment  to  Rlghts-of- 
Way  Regulations 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  proposed  rulemaking 
would  eliminate  burdensome,  outdated 
and  unneeded  provisions  in  the  existing 
rights-of-way  regulations  for  right-of- 
way  grants  issued  under  the  provisions 
of  tide  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1978. 
date  Comments  by  September  21. 1981. 
ADDRESS:  Comments  should  be  sent  to: 
Director  (650),  Bureau  of  Land 
Management.  1800  C  Street.  NW, 
Washington.  D.C.  20240.  Comments  will 
be  available  for  public  review  in  Room 
SS5S  of  the  above  address  during  regular 
working  hours  (7:45  ajn.  to  4:15  pan.)  on 
regular  working  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Hafterson  (202)  343-5537:  or 
Robert  C  Bruce  (202)  343-8735 

SUPPLEMENTARY  INFORMATION:  The 

operation  of  the  rights-of-way 
j      regulations  since  they-became  effective 

some  15  months  ago  has  revealed 
!       several  provisions  that  could  be 
eliminated,  thereby  making  the 
regulations  easier  to  understand  and 
fulfill  by  both  the  public  and  Bureau 
personnel.  These  changes  will  also 
reduce  the  burden  placed  on  the  public 
by  the  regulations. 

The  first  change  in  the  regulations  is  a 
complete  revision  of  the  section  on 
application  content,  3  2802.3.  The 
information  that  an  applicant  must 
furnish  the  Bureau  of  Land  Management 
in  order  to  obtain  a  right-of-way  grant 
-^  has  been  reduced.  The  amendment 
*  would  allow  the  use  of  a  consolidated 
Federal  right-of-way  application  form 
that  is  under  development.  The  new 
consolidated  form  is  being  developed  by 
the  Department  of  the  Interior,  the 
Department  of  Transportation  and  the 
Department  of  Agriculture  with  input 
from  other  interested  agencies.  This  new 
consolidated  form  should  help  the 
affected  public  by  giving  them  one  form 
for  use  in  connection  with  any  right-of- 
way  grant  from  any  agency  of  the 
Federal  government.  Further,  the 
consolidated  form  will  reduce  the 
requirements  for  information  to  a 
minimum.  The  public  was  requested  to 
comment  on  the  proposed  form  by 
publication  in  the  Federal  Register  of 
March  12. 1981  (46  FR 16342).  The  public 
comments  are  being  reviewed  and  a 


revised  form  will  be  submitted  to  the 
Office  of  Management  and  Budget  at 
required  by  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511).  The  use  of 
this  form  will  not  be  required  until  it  has 
been  approved  by  the  Office  of 
Management  and  Budget. 

Other  changes  in  J  2802.3  include  the 
elimination  of  the  citizenship 
requirement,  permitting  applicants  other 
than  individuals  to  attest  to  their 
qualifications  to  do  business  rather  than 
having  to  prove  it  with  documentation, 
and  a  general  reductionln  the  amount  of 
information  that  an  applicant  must 
furnish  with  an  application. 

Sections  2802.3-2.  2802.3-3  and 
2802.3-6  of  the  existing  regulations 
would  be  revised  to  delete  the  present 
requirements  and  to  reduce 
requirements  for  the  furnishing  of 
technical  and  financial  capability  and  a 
description  of  the  projects  and  needed 
maps. 

Section  2802.3-4  has  been  deleted 
from  the  regulations  as  being  no  longer 
needed.  The  requirement  for  an 
environmental  plan  is  not  an 
appropriate  part  of  the  application 
system.  If  an  environmental  plan  is 
needed  from  an  applicant,  it  would  be 
called  for  much  later  in  the  process  and 
the  need  for  the  plan  would  be  worked 
out  with  the  applicant 

Section  28024-5  would  be  eliminated 
because  it  is  redundant  and  the 
authority  to  request  additional 
information  appears  in  J  2802.4,. 

Subpart  2805  would  be  deleted  in  its 
entirety  and  would  be  replaced  by  a 
new  §  28024-2  which  requires  an 
applicant  to  work  with  the  Department 
of  Energy  on  any  required  wheeling 
agreement  In  order  to  reduce  any 
possible  delay  in  the  issuance  of  a  right- 
of-way  grant  because  of  difficulties  in 
arriving  at  a  wheeling  agreement  the 
amendment  would  permit  the  right-of- 
way  grant  to  be  issued  and  would  al'  w 
a  year  for  completion  of  the  wheeling 
agreement. 

The  principal  author  of  this  proposed 
rulemaking  is  John  Hafterson.  Division 
of  Rights-of-Way  and  Project  Review, 
assisted  by  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
Management  Bureau  of  Land 
Management 

It  is  hereby  determined  that  the 
publication  of  this  document  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to 
section  102(2)(C]  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 


major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354). 

PART  2800— RIGHTS-OF-WAY, 
PRINCIPLES  AND  PROCEDURES 

Under  the  authority  of  title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716-1771).  it  is 
proposed  to  amend  Part  2800.  Group 
2800.  Subchapter  B.  Chapter  II.  Title  43 
of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

|§  2802.3-1-2802.3-6    [Removed] 

1.  Sections  2801 .3-1.  2802.3-2.  2802.3- 
3,  2802J-4.  2802.3-5  and  2802.3-6  are 
removed  in  their  entirety  and  $  2802.3  is 
revised  as  follows: 

§  2802.3    Application  content 

Applications  for  right-of-way  grants  or 
temporary  use  permits  shall  be  filed  on 
a  form  approved  by  the  Director.  The 
application  form  shall  contain 
Instructions  for  the  completion  of  the 
form  and  shall  require  the  following 
information: 

(a)  The  name  and  address  of  the 
applicant  and  the  applicant's  authorized 
agent  if  appropriate: 

fb)  A  description  of  the  applicant's 
proposal: 

(c)  A  map  and  description  of  the 
location  of  the  applicant's  proposal: 

(d)  A  statement  of  the  applicant's 
compliance  with  the  requirements  of  ' 
State  and  local  governments; 

(e)  A  statement  of  the  applicant's 
technical  and  financial  capability  to 
construct  operate,  maintain  and 
terminate  the  proposal; 

(f)  A  description  of  the  alternative 
routes  and  modes  considered  when 
developing  the  proposal; 

(g)  A  listing  of  other  similar 
applications  or  grants  the  applicant  has 
submitted  or  holds: 

(h)  A  statement  of  need  and  economic 
feasibility  of  the  proposal; 

(i)  A  statement  of  the  environmental. 
social  and  economic  effects  of  the 
proposal:  and 

(j)  For  applicants  other  than 
individuals,  a  statement  attesting  to 
their  authorization  to  conduct  business 
in  the  area  where  the  proposal  is 
located. 

2.  Add  a  new  §  2802.6  as  follows: 

§  2802.6    Special  requirement  lor 
applicants  for  electric  power  transmission 
Ones  of  66  KV  or  above. 

The  applicant  for  a  right-of-way  grant 
for  a  power  project  having  a  voltage  of 
66  kilovolts  or  more  shall  execute  an 
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Jeement  with  the  Department  of 
Energy  agreeing  to  the  wheeling  of 
power  from  any  facility  having  a  voltage 
of  66  kilovolts  or  more  unless  the 
Department  of  Energy  determines  that  a 
wheeling  agreement  is  not  necessary. 
The  agreement  shall  be  excluded  within 
1  year  of  the  issuance  of  the  right-of- 
way  grant.  Failure  to  execute  a  required 
wheeling  agreement  may  result  in  the 
suspension  or  termination  of  the  right- 
of-way  grant. 

Subpart  2805— Applicants  for  Electric 
Power  Transmission  Lines  of  66  KV  or 
Above  [Removed] 

3.  Subpart  2805— Applications  for 
Electric  Power  Transmission  Lines  of  66 
KV  or  Above — is  removed  in  its  entirety. 
David  G.  Russell, 
^Deputy  Assistant  Secretary  of  Hie  Interior. 
1 29. 1981. 
IDk.  n-aba  fim  t-t-tk  mi  *a| 
i  cocc  «m  si  ■ 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2800 

[Circular  No.  2500] 

Rights-of-Way,  Principles  and 
Procedures;  Amendment 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  final  rulemaking  will 
eliminate  burdensome,  outdated  and 
unneeded  provisions  in  the  existing 
right-of-way  regulations  for  right-of-way 
grant  issued  under  the  provisions  of  title 
V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  This 
amendment  came  about  as  a  result  of 
the  efforts  of  the  Administration  and  the 
Secretary  of  the  Interior  to  streamline 
existing  regulations. 
EFFECTIVE  DATE  April  22.  1982. 
ADDRESS:  Any  inquiries  or  suggestions 
should  be  sent  to:  Director  (330),  Bureau 
of  Land  Management  1800  C  Street. 
N.W..  Washington.  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Hafterson.  (202)  653-8842  or  Robert 
C  Bruce.  (202)  343-8735.  » 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rulemaking  amending  the 
regulations  on  Rights-of-Way,  Principles 
and  Procedures,  was  published  in  the 
Federal  Register  on  August  5. 1981  (46 
FR  39968),  with  a  45-day  comment 
period  ending  on  September  21. 1981. 
Forty-two  comments  were  received  on 
this  proposed  rulemaking  and  the 
proposed  rulemaking  on  Rights-of-Way 
under  the  Mineral  Leasing  Act  which 
was  published  the  same  day.  Most  of 
those  making  comments  combined  their 
comments  and  for  the  purposes  of  these 
two  rulemakings,  we  have  combined  all 
of  the  comments  and  considered  them 
as  applying  to  both  rulemakings.  The 
comments  came  from  the  following 
sources:  22  from  industry.  9  from  Federal 
agencies.  8  from  industry  associations,  1 
from  an  association  of  State 
governments  and  1  from  an  individual 

The  comments  were  unanimous  in 
their  praise  of  the  effort  of  the 
Department  of  the  Interior  in  reducing 
the  Impact  of  the  right-of-way 
regulations  on  the  using  public  As  one 
comment  pointed  out,  the  Department  of 
the  Interior  deserves  praise  for  its 
efforts  to  reduce  the  paperwork  burden 
imposed  on  the  public  by  its  regulations. 
The  comments  noted  that  the  rights-of- 
way  regulations  were  developed  in  close 
consultation  with  the  affected  public. 


but  that  these  changes  were  an 
improvement  to  that  effort.  In  addition 
to  these  general  comments,  comments 
were  made  on  specific  sections  of  the 
proposed  rulemaking  and  will  be 
discussed  in  connection  with  each  of  the 
sections. 

Nearly  all  of  the  comments  pointed 
out  the  numbering  area  contained  in 
section  1  of  the  proposed  rulemaking. 
The  number  "2801.3-1"  has  been 
corrected  in  the  final  rulemaking  to 
"2802.3-1"  as  the  title  to  that  change 
clearly  shows  what  was  intended. 

Nearly  all  of  the  comments  praised 
the  decision  to  remove  the  citizenship 
requirement  that  had  been  made  a  part 
of  the  regulations  by  the  Secretary  of  the 
Interior  in  the  exercise  of  his 
discretionary  authority.  One  comment 
did  object  to  its  removal,  stating  that 
removal  of  the  provisions  will  operate  to 
encourage  foreign  oompetition  for 
limited  domestic  resources.  The 
citizenship  requirement  is  deleted  from 
the  existing  regulations  by  the  final 
rulemaking. 

The  other  deletions  relating  to 
applicant  qualifications  and  disclosure 
were  also  favored  by  the  majority  of 
those  commenting.  One  comment  noted 
that  the  stockholder  disclosure 
requirement  was  required  by  section  501 
of  the  Federal  Land  Policy  and 
Management  Act  and  recommended  that 
the  requirement  for  stockholder 
disclosure  not  be  removed  from  the 
regulations.  The  final  rulemaking 
removes  the  stockholder  and  other 
disclosure  requirements  from  the 
regulations,  but  these  requirements  are 
continued  in  the  new  application  form. 
In  administering  these  requirements,  the 
Bureau  of  Land  Management'wiU.  as  a 
practical  matter,  require  disclosure  of 
the  information  only  when  it  is  needed 
to  carry  out  its  responsibility  to  manage 
the  public  lands'  and  preserve  them  for 
the  use  of  the  public. 

One  comment  objected  strongly  to  the 
three  percent  stockholder  requirement  in 
the  regulations  and  suggested  that  it  be 
dropped  entirely.  Since  this  requirement 
is  imposed  by  the  Federal  Land  Policy 
and  Management  Act  the  Bureau  of 
Land  Management  has  the  authority  to 
.  require  a  corporate  entity  to  reveal  the 
information  if  it  is  needed  to  make  a 
determination  as  to  whether  a  right-of- 
way  should  be  granted,  issued  or 
renewed.  Any  change  in  this  authority 
would  have  to  be  made  by  the  Congress. 
One  comment  favored  the  deletion  of 
the  requirement  on  technical  and 
financial  capability  of  a  right-of-way 
applicant  and  recommended  that  it  be 
deleted  from  the  new  application 
requirement  section.  The  view  was 
expressed  that  this  requirement  was  not 


needed  because  the  bonds  required  of    . 
an  applicant  protected  the  United  States 
from  the  failure  of  an  applicant  to  fulfill 
the  requirements  of  the  right-of-way 
grant.  The  final  rulemaking  deletes  the 
technical  and  financial  capability 
requirement  from  5  2803.3-2  but  places  a 
similar  requirement  in  the  J  2803.2-3.  the 
new  application  content  section.  Section 
504(j)  of  the  Federal  Land  Policy  and 
Management  Act  requires  a  finding  that 
the  applicant  is  financially  and 
technically  qualified  to  construct  the 
project  as  a  prerequisite  to  granting  the     ; 
right-of-way.  The  Bureau  of  Land 
Management  in  administering  this 
requirement  will  accept  a  statement  by   ' 
the  applicant  that  it  is  financially  and 
technically  qualified  to  go  forward  with 
the  project  except  in  those  instances 
where  previous  experience  has  shown 
the  applicant  lacks  adequate  financial  or 
technical  capacity  to  carry  out  its 
obligations  under  a  grant.  Further,  the 
bonds  required  of  an  applicant  are  for 
the  purpose  of  protecting  the  public 
lands  from  damage  that  might  occur  as  a 
result  of  the  actions  of  an  applicant  not 
for  the  purpose  of  assuring  the 
applicant's  financial  and  technical 
qualifications. 

The  comments  favored  the  change 
made  by  the  proposed  rulemaking  and 
carried  out  in  the  final  rulemaking  that  «. 
removes  the  section  on  project 
description  and  replaces  it  with  a  short 
requirement  in  the  I  2802.3.  The  new 
requirement  is  greatly  streamlined  and 
Imposes  a  less  burdensome  requirement 
on  the  public. 

A  number  of  comments  expressed 
their  views  on  the  deletion  of  the 
environmental  protection  plan 
requirements  contained  in  I  38023-4  of 
the  existing  regulations  and  which  is 
deleted  by  the  proposed  rulemaking. 
Most  of  the  comments  favored  the 
change,  but  one  of  the  comments 
expressed  the  view  that  a  decision  on  a 
right-of-way  should  not  be  made  without 
the  benefit  of  an  environmental 
assessment  We  concur  in  the  need  for 
analyzing  the  impact  of  a  right-of-way 
before  the  right-of-way  grant  is  issued. 
However,  we  do  not  believe  that  the 
plan  required  by  section  504(d)  of  the 
Federal  Land  Policy  and  Management 
Act  should  be  submitted  with  the 
application  for  a  right-of-way.  To 
require  an  applicant  to  prepare  a 
protection  plan  prior  to  completion  of 
the  environmental  evaluation  is  both 
unfair  and  wasteful.  After  the 
environmental  assessment  has  been 
completed  and  a  decision  has  been 
made  that  the  right-of-way  can  be 
granted,  then  the  applicant  can  be 
requested  to  submit  the  protection  plan. 
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the  decision  is  made  that  the  right-of- 
ay should  not  be  granted  the 
applicant  has  naj  borne  the  cost  of 
preparing  a  protection  plan.  The  final 
rafamaking  has  not  made  any  change  in 
the  amendment  made  by  the  proposed 
rabra along  on  this  subject,  but  does  add 
.anew paragraph (h)  to  {  2802.4  that 
iiulfeorizes  the  authorized  officer  to 
,rpiac«  a  provision  concerning  a 
v  protection  plan  in  the  right-of-way  grant 
•  to  provide  the  public  lands  adequate 
.."protection  and  fulfill  the  requirements  of 
?1as  Federal  Land  Policy  and 
^Management  Act. 
- "  All  of  the  comments  supported  the 
deletion  of  I  28024-5.  the  authority  for 
the  authorized  officer  to  obtain 
additional  information  for  use  in  making 
a  decision  on  the  application.  If 
"additional  information  is  needed  by  the 
\ttthorized  officer  to  allow  a  decision  on 
application,  it  can  be  obtained  under 
38024.  The  final  rulemaking  makes  no 
In  the  provisions  of  She  proposed 
aking  on  this  point  . 
'The  comments  on  maps  made  by  the 
reposed  rulemaking  raised  a  number  of 
f  Issues.  Most  of  the  comments  supported 

he  deletion  of  the  detailed  map  - 
Requirements  in  i  28023-8  of  the 
sting  regulations,  with  a  few 
aestionlng  the  need  far  Information 
I  by  the  new  map  provision  that 
» proposed  rulemaking  adds  to 
f{  28023.  The  final  rulemaking  contains 
^  1 1 28023(a)(3)  a  new,  simplified. 
Jfoinimum.  map  requirement  that  will 
Jpturnhh  sufficient  information  to  allow 
j»|he  authorized  officer  to  determine  the 
^general  location  of  the  project  and  make 
■t'a  general  evaluation  of  it  If  more 
£V  detailed  maps  are  needed,  they  can  be 
^requested  under  other  provisions  of  the 
-  -  existing  regulations.  As  a  result  of  a 
:   couple  of  comments  that  objected  to  the 
.    deletion  of  the  mapping  requirement 
■•»?  relating  to  roads  established  under  ti.* 
!>'  provisions  of  section  2477  of  the  Revised 

Statutes  contained  in  |  28Q2J-fl(d).  the 
-V  final  rulemaking  has  added  a  new 
£\  paragraph  (b)  to  1 28023  of  that 
^  regulations  that  ««it»<w«  tha 
K_  requirement  relating  to  R&  2477  roads. 
•   This  was  done  because  the  section  on 
ILS.  2477  roads  provides  a  convenient, 
but  optional  means,  to  resolve  road 
status  questions.  Tha  furnishing  of  the 
maps  on  the  public  roads  remains  at  tha 
option  of  the  road  owner. 

A  number  of  the  comments  an  the 
application  contest  requirements 
contained  in  the  proposed  rulemaking 
were  concerned  about  the  use  of  the 
consolidated  application  form  that  was 
developed  primarily  for  use  In  Alaska. 
We  are  aware  of  these  concerns  and  are 
designing  instructions  to  accompany  tha 


consolidated  form  that  will  not  require 
the  completion  of  application  items  in 
excess  of  those  needed  to  complete 
action  on  the  application  under 
consideration.  Therefore,  the  Bureau  of 
Land  Management  will  be  able  to  use 
the  consolidated  form  that  was 
published  in  the  Federal  Register  on 
March  12. 1981  (48  FR 16342).  for  ail 
rights-of-way. 

AH  of  the  comments  expressed 
agreement  with  the  proposed  reduction 
in  the  requirements  for  information  to  be 
included  in  applications.  Most  of  the 
comments,  however,  recommended 
further  changes  in  the  requirements  of 
the  proposed  rulemaking.  After  careful 
review  of  the  comments  and  a  thorough 
study  of  the  requirements  contained  in 
the  proposed  rulemaking,  the  final 
rulemaking  has  been  changed  further. 
The  requirements  have  been  divided 
into  itwo  categories  in  the  final 
rulemaking.  The  items  that  are  required 
to  be  submitted  with  the  application 
have  been  reduced  to  five,  with  the 
additional  Items  mat  were  part  of  the 
proposed  rulemaking  being  listed  as 
information  that  the  applicant  may 
submit  to  be  of  assistance  to  tha 
authorized  officer.  There  is  no 
requirement  that  any  of  the  Information 
in  paragraph  fb)  be  submitted  with  the 
application. 

"Here  was  considerable  concern 
expressed  in  the  comments  about  the 
provision  requiring  a  statement  of 
compliance  with  the  standards  of  State 
governments.  This  requirement  has  been 
removed  by  the  final  rulemaking 
because  it  is  not  needed  at  the  time  the 
application  is  filed.  However,  in 
compliance  with  the  provisions  of 
section  506  of  the  Federal  Land  Policy 
and  Management  Act.  f  2802.4  requires 
the  authorized  officer  to  require 
compliance  with  applicable  State.'' 
standards  when  granting  the  right -of- 
way.  Section  2802.4  remains  in  the 
regulations  and  will  be  followed  in  the 
processing  of  a  right-of-way  grant 

Virtually  all  of  the  comments 
supported  the  change  in  the  wheeling 
provisions  made  by  the  proposed 
rulemaking,  but  went  on  to  suggest 
further  changes  or  elimination  of  any 
reference  to  wheeling  in  the  final 
rulemaking.  After  careful  review  of  the 
wheeling  provision  and  the  comments, 
the  final  rulemaking  deletes  |  2802.0  in 
its  entirety,  along  with  Subpart  2805 
which  the  proposed  rulemaking  deleted. 
The  wheeling  requirements  are  left  to 
the  Department  of  Energy,  where  tha 
responsibility  ties,  as  provided  in  Title  II 
the  Pabhc  Utility  and  Regulatory 
Polidaa  Act  of  187S  {U  USXLB24J). 


The  principal  author  of  this  final 
rulemaking  is  John  Hafterson.  Division 
of  Rights-of-Way  and  Project  Review, 
assisted  by  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354). 

The  information  collection 
requirements  contained  in-43  CFR  Part 
2800  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
ILS.C  3507  and  assigned  clearance 
numbers  1004-0060  and  1004-0107. 

Under  the  authority  of  title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  1975  (43  US.G  1781-1771),  Part 
2800,  Group  2800.  Subchapter  a  Chapter 
II  of  Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Carrey  E.  Cacnithan, 
Assistant  Secretary  of  the  Interior 
December  4,  T981. 

PART  2800— RIGHTS-OF-WAYS, 
PRINCIPLES  AND  PROCEDURES 

L  Group  2800  is  amended  by  adding 
tha  following  note  to  the  beginning  of 
the  Table  of  Contents: 

Group  2800— Use:  Rights-of-Way 

Note*— The  Information  collection 
requirements  contained  In  Parts  2800  and 
2880  of  Croup  2800  have  been  approved  by 
the  Office  of  Management  and  Budget  under 
44  U3.C  3507  and  assigned  clearance 
numbers  1004-0060  and  1004-0107.  Tha 
information  is  being  collected  to  allow  the 
authorized  officer  to  determine  if  the 
applicant  is  qualified  to  hold  a  right-of-way 
grant,  to  determine  if  the  issuance  of  a  grant 
is  in  tha  public  interest  and  to  make  other 
land  management  decisions.  Thla  information 
will  be  aaed  in  making  those  determinations. 
Tha  obligation,  to  nspood  is  required  to 
obtain  a  benefit. 

§§  28023-1— 28022-6    [Removed] 

2.  Sections  28023-1. 28023-2. 
28023-3,  28023-4,  28023-5  and 
28023-8  are  removed  la  their  entirety 
and  §  2802.3  is  revised  as  follows: 

128023    Application  content 

(a)  Applications  for  right-of-way 
grants  or  temporary  use  permits  shall  be 
filed  on  a  form  approved  by  the 
Director.  The  application  form  shall 
nontaln  instructions  for  the  completion 
of  the  form  and  shell  require  tha 
following  information: 
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(1)  The  name  and  address  of  the 
applicant  and  the  applicant'!  authorized 
agent,  if  appropriate: 

(2)  A  description  of  the  applicant's 
proposal: 

(3)  A  map,  USGS  quadrangle,  aerial 
photo  or  equivalent,  showing  the 
approximate  location  of  the  proponed 
right-of-way  and  facilities  on  public 
lands  and  existing  improvements 
adjacent  to  the  proposal,  shall  be 
attached  to  the  application.  Only  the 
existing  adjacent  improvements  which 
the  proposal  may  directly  affect  need  be 
shown  on  the  map; 

(4)  A  statement  of  the  applicant's 
technical  and  financial  capability  to 
construct  operate,  maintain  and 
terminate  the  proposal: 

(5]  Certification  by  the  applicant  that 
he/she  is  of  legal  age,  authorized  to  do 
business  in  the  State  and  that  the 
information  submitted  is  correct  to  the 
best  of  the  applicant's  knowledge. 

(b)  The  applicant  may  submit 
additional  information  to  assist  the 
authorized  officer  in  processing  the 
application.  Such  information  may 
include,  but  is  not  limited  to,  the 
following: 

(1)  Federal  or  State  approvals 
required  for  the  proposal: 

(2)  A  description  of  the  alternative 
route(s)  and  mode(s)  considered  by  the 
applicant  when  developing  the  proposal: 

(3)  Copies  of  or  reference  to  similiar 
applications  or  grants  the  applicant  has 
submitted  or  holds: 

(4)  A  statement  of  need  and  economic 
feasibility  or  the  proposal: 

(5)  A  statement  of  the  environmental, 
social  and  economic  effects  of  the 
proposal.  " 

1 2802.4    [Amended] 

3.  Section  2802.4  is  amended  by 
revising  paragraph  (h)  to  read: 

•        •        •        •        • 

(h)  The  authorized  officer  may  include 
in  his/her  decision  to  issue  a  grant  a 
>,  provision  that    .all  be  included  in  a 
right-of-way  grant  requiring  that  no 
construction  on  or  use  of  the  right-of- 
way  shall  occur  until  a  detailed 
construction,  operation,  rehabilitation 
and  environmental  protection  plan  has 
been  submitted  to  and  approved  by  the 
authorized  officer.  This  requirement  may 
be  imposed  for  all  or  any  part  of  the 
right-of-way.         _ 

§2602.5    [Amended] 

4.  Section  2802.5  is  amended  by: 

(a)  Inserting  at  the  beginning  of  the 
first  paragraph  of  the  section  the  figure 
"la}": 

(b)  Redesignating  existing  paragraphs 
(a),  (b)  and  (c)  as  subparagraphs  (1).  (2) 
and  (3):  and 


(c)  Adding  a  new  paragraph  (b)  to 
read: 


(b)  In  order  to  facilitate  management 
of  the  public  lands,  any  person  or  State 
or  local  government  which  has 
constructed  public  highways  under  the 
authority  of  R.S.  2477  (43  U.S.C.  932, 
repealed  October  21, 1876)  may  Tile  a 
map  showing  the  location  of  such  public 
highways  with  the  authorized  officer. 
Maps  filed  under  this  paragraph  shall  be 
in  sufficient  detail  to  show  the  location 
of  the  R.S.  2477  highway(s)  on  public 
lands  in  relation  to  State  or  county 
highway(s)  or  road(s)  in  the  vicinity.  The 
submission  of  such  maps  showing  the 
location  of  R.S.  2477  highway(s)  on 
public  lands  shall  not  be  conclusive 
evidence  as  to  their  existence.     ■ 
Similiarly,  a  failure  to  show  the  location 
of  R.S.  2477  highway(s)  on  any  map  shall 
not  preclude  a  later  finding  as  to  their 
existence/ 


Subpart  2805— Applicants  for  Electric 
Power  Transmission  lines  of  66  KV  or 
Above  [Removed] 

5.  Subpart  2805 — Applications  for 
Electric  Power  Transmission  Lines  of  88 
KV  or  Above— is  removed  in  its  entirety. 
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43  CFR  Part  2860 
[Circular  No.  25011 

Amendment  to  the  Rights-of-Way 
Under  the  Mineral  Leasing  Act 
Regulations 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rulemaking. 

summary:  This  final  rulemaking  will 
eliminate  burdensome,  outdated  and 
unneeded  provisions  in  the  existing 
regulations  for  oil  and  gas  right-of-way 
grants  under  the  Mineral  Leasing  Act. 
EFFECTIVE  DATE  April  22. 1982. 
address:  Inquiries  or  suggestions 
should  be  addressed  to:  Director  (330). 
Bureau  of  Land  Management  1800  C 
Street  NW.,  Washington.  D.C  2024a 
FOB  FURTHER  INFORMATION  CONTACT: 
John  Hafterson.  (202)  853-8842  or  Robert 
C  Bruce.  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rulemaking  amending  the 
regulations  on  Rights-of-Way  Under  the 
Mineral  Leasing  Act  was  published  in 
the  Federal  Register  on  August  5. 1981 
(46  FR  39964).  with  a  45-day  comment 
period  ending  on  September  21. 1981. 


Forty-two  comments  were  received  oa 
this  proposed  rulemaking  and  the 
proposed  rulemaking  on  Rights-of-Way; 
Procedures  and  Principles,  which  was  *£§ 
published  the  same  date.  Most  of  those 
making  comments  combined  their 
comments  and  for  the  purposes  of  these 
two  rulemakings,  we  have  combined  all 
of  the  comments  and  considered  them 
as  applying  to  both  rulemakings.  The 
comments  came  from  the  following 
sources:  22  from  Industry,  0  from  Federal 
agencies.  8  from  industry  associations,  1" 
from  an  association  of  State 
governments  end  1  from  an  individual 

The  comments  were  unanimous  in 
their  praise  of  the  effort  of  the 
Department  of  the  Interior  in  reducing 
the  Impact  of  the  right-of-way 
regulations  on  the  affected  public  As 
one  comment  pointed  out  the 
Department  of  the  Interior  deserves 
praise  for  its  efforts  to  reduce  the 
paperwork  burden  imposed  on  the 
public  by  its  regulations.  The  comments 
noted  that  the  right-of-way  regulations 
had  been  developed  in  close 
consultation  with  the  affected  public 
but  that  these  changes  were  an 
Improvement  to  that  effort  In  addition 
to  these  general  comments,  comments  .- 
were  made  on  specific  sections  of  the 
proposed  rulemaking  and  will  be  - 
discussed  in  connection  with  each  of  the 
sections. 

The  comments  supported  the  change 
in  the  proposed  rulemaking  that  is 
continued  in  the  final  rulemaking  that 
allows  the  filing  of  a  right-of-way 
application  in  any  office  of  the  Bureau  of 
Land  Management  having  jurisdiction 
over  the  lands  and  not  just  at  a  State 
Office,  as  is  now  required.  This  change  . 
will  save  time  for  the  using  public         J 

The  comments  praised  the 
Department  of  the  Interior  for  the  '•} 

streamlining  of  the  application  process  - 
and  the  redaction  In  the  amount  of 
Information  required  of  an  applicant  to 
an  absolute  minimum.  7he  comments 
did  make  some  suggestions  for  further 
reductions  in  the  information  required  of 
an  applicant  and  these  have  resulted  in 
a  further  change  in  the  final  rulemaking 
that  has  reduced  still  further  the 
required  information,  with  the  applicant 
being  given  the  opportunity  to  submit 
additional  information,  if  it  is  desired, 
that  might  be  helpful  to  the  authorized 
officer  in  reaching  a  decision  on  the 
right-of-way  application.  One  significant 
change  in  the  required  information  is  a 
more  specific  paragraph  on  the  maps 
that  are  to  be  submitted  with  the 
application.  The  information  called  for 
is  a  bare  minimum  and  should  be  easily 
available  to  all  applicants. 


• 
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?l        United  States  Department  of  the  Interior 

OFFICE  OF  THE  SOLICITOR 
WASHINGTON,  D.C.  20240  APR    2  8    1980 

rionorable  Janes  w.  Moo^n 
Assistant  Attorney  General 
tend  ana  Natural  Resources  Division 
Department  of  Justice 
Washington,  D.C.     20530 


HIF  COPY 


Re: 


Standards  to  be  applied  in  determining  .whefeiTer 
highways  have  been  establisned  across  pub3tr 

.^.s^!rs^2^led  statute  R*s- 2477 


Dear  Mr.  Moorman: 
I.     Introduction 


SestioSn:YI?^  Ta/Z  C*T»£  *£?,  £'  "J?'  **  S^^  ta 

Act  or  July  26,  1666  (14  Stat*  25^%^     °ngina  ly  S€ctlon  8  or  *>* 

7o,(a,  of  Le  F^laY^loVc^and    ^^nfSr  ^r^  "^ 
it  proviceo  in  its  entirety  as  follows:  to  1CS  re^a1' 

^ni9?!  °f  Way  IOr  "*  construction  ot  hignways  over 
^blic^anos,  not  reserved  for  puolic  uses,   is  Lr2£ 

«v.vAAJci  ax,  xs/o,   tne  aate  ot  the  enactment  ot  FLPMA.l/ 
as  you  are  probably  aware,  R.s.  2477  has  been  tne  sum~*  or  ,„mc,» 

i^^t™  state  -«  ^sions,is ; ?i£^oLsx2nr 

SSSo0^  deC1S10,"i  ^^  conpeting  rights  of^ira  SrtS^Tcne 
Uniteo  States  was  not  a  party  to  tne*.     TiuTanalysis  in  tSfSSo!?t2ral 


i7  proSc^^^.rjSLS^rtia1!  I  cvaiidi?oT^,ri9ht  S1Q1 

(43  U.S.C.  S  1769(a)).  (      *C*  *  1701  note}'  ana  50!j<a) 

St  tS^iiS1!^76  hiSt0ry  is  Sllent  ^  to  the  meaning  of  this  section 


*Pfi&/<*W 
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new  race:     Exactly  ^a     wl    L  1Clt*  wlcn  »*  precise  issue  we 

closely  wicn  its  iangu^9e  JjS    beca^  of  ^     k  W«»,t,t,fln  «Wts 
tory,  is  especially  a^ropr^aS    l^ew  is^^T  ^  ^"^tive  nis- 
of  tne  reported  oecislS,^    J  ftmatL  aoc^ v^Se^rT 'T  Wltn  «W 
otnerviae  be  a  serious  conflict  Mt«2n  !S  OI  avoiding  what  woula 

oncer  R.S.  2477  and  tn.^ES£  S?£ t2ST ^SSS^^  established 
or  ELSMA,  wnicn  aeals  with  tne  faureaC  of  SL^f  "  Sectlon  b0j 

review  responsibilities  Lan°  ^9**^  (*LM)  wiioerness 


3j2  U.S.  i»  (iy47),  tneltate  L^  ?  J  Z  In  ""tea  States  v.  Caiirorn 
ttOE  asserting  its  tiSe  5  *1  S  22  ?*  ?ULeU  states  was  carrec  " 

positions  taxen  *  K7g2t?UFS£52  "VTsu^^*^ 
this  contention,  stating  m  part  (332 VI !  «  3£lc^  ^  "^ 

neither  tne  stat*-  ™  ?,  ^      t0  °*  £ressea  ">  the  tnirties, 
rights  in  or  powefover  tt«  tSee^aL 'St"'?  °C  ~    P"*ICUnt 

the  great  ^r^^^^S^ST^^oS^^  "tt' 

f  »i  ptofj.c^v;  ana  orricers  wno  n*ve  nr>  ^-.rt^yi^,  „..  J,    ^r — 

Ola^Ose  Or  Gwp^^n^   SpTgrtV   nimi    I..    i.      .  Y  ^LI    to 

lam    *      .     ".  vaiuaoie  nqnts  dv  tneir  aaima^^,' 

i^^i-20liiure_tc_act.   (cI5igni  oaattad,  •&s3tE3&9) 


id 
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11 '  ^  *•*-    2477  Apply   to  highways  Construct  Ar^    y^? 

Department  nas  alwav*  rwaroe?f S    UT?JS^  Prospectively  as  well.     Sis 
constructs  after  lL^^i^t  States  v  tu^7f ^^^  to  ^^ 
i     Wn  Cir.  1*73),  ncwever,   u"e  £ur^  or  UnTn  ?       *#id  443'  445'  «*« 
only  to  cure  tne  treses  of  toosTSrSns^^S  a^  ?*  ACT:  was  «•*«"« 
•encroacnea  on  the  puSlc  acmm  wiSSTau^r^t^%,  f 10r  t0  lbfab) 
^477  was  -not  intenoeu  to  grant  rignts    but  ImJISI !  ^'         '?  oourt  Baia  K-s- 
an  existing  status  otherwise  indSSSie*    S^?176^"^  to 
Court. excision,  in  Jennison  v.  S^    8     <53   "S  j  j™1*  ,reU«°  «  Supreme 
yacitic  Hv.  Go.  v.  Alameaa  c^nry.   28  U.S.  463  UsSf^  *'  ^ntrai 

Jennsion  adeemed  section  9  of  tne  lb66  Act    k  s     ?r*u    ^ .-. 
com  inning  and  protecting  tne  water  rTahrsA*  *  9'  whlch  ""  Asides 

crued  water  rionts  on  £2  SlS  «lf  £te  22?  ""J™  P"*"**  °r  a^ 
held  liaole  for  oarages  any^rscn^no^  ^JS^    CUSt0m  ana  lawS  ~ 
..iapairea  tne  possession  of  aS  ^tS^tS^S^  a  dltcn  oc  cana1' 
imdlately  rollowed  secSon  $  oT^nat  Acx^K  i^T^J*1-  "«*« 
nere  concerned,     ihe  dispute  in  tnTr X.cT«i!I  J     }     Xth  whlch  **  *" 

tne  second  of  waich  (SffSiSiS?  nff  J??'*™"*  **  ""P^^  ™*rs, 
mining  wmen  had  cross^/a^terfe^  ^  ^auilc 

of,  his  mining  clauu.     nU  first  mi ^^7    I  lrSt  miner  s  ^king 

miner',  diton teSSr  to  wr?Si?3Li !£en°f r)  ^  cut  «**  *•  «•««* 
this  diu  not  give  rise  to  S  «? SJ5  *,      "  ^f0"'  "*  Uie  ^^  hela 
b.     in  diet™*  tne  Sur?ac^SSaTer^laiir'  f°r  damageS  "«**  ■**** 
Act  was-to-cUre  prior  txJZS^lFt?   \?*  Dr0a0  P"*1^3*  o£  Die  18^ 
counts  or;  22.  aS?.^*"1"  *  ***  P^1"  a0ff"ain'  ^  naoe  no  specific 

construed  in  J^^^T^J^.?!^^^  as'theT^  * 
roaas  are  concemeo — a  «,),„,,,„,  .1  .    J  was'     so  tar  as  then  existing 

general  government."  284U  S    at  ««  f5  ulesoence  ^  encouragement  ot  tne 
is  •MigGou.Ttut  iiont  m«LJ M  f  <ent*^s  adoed).     Die  underlined  clause 

applied  ic  ooTSo^aSIIter^e8^^  iS  ^  **  *^* 

U57l7f  whicn  upheld  the^aliditv'of  «  J  1 2)L9r*m  deHiSl'  4^  U.S.  917 
for  a  mghway  constructL  tn  iSX  ??JS  K-S.^4/7  grant  of  a  right-of-way 
holding  to  tne^SSS^t£ri?iLa^n9  "*  ^^"A13^  Pipeline.  Dunn's 
the  caseTiteiS^?*'  there^ore'  aoes  Wt  find  unantoiguous  supportln 

aSuSU  ^eCo^LVaraXreSlttS1^in9'  «"  «  ^te^SSsi^ 
Department,  m^e^S^ircSftfor  eLTnert?  ^  ^^  *  "» 


Appendix  II,  Exhibit  J 
page  3  of  13 


tne  ue^rcfent  s  cortoiscenL  auram- active  interpretation. 

111  *     ^^inina  wi.eu.er  an  k.S.   2477  ni.nwav  nas  r~n  .i,,., 
e*tauLisnep  is  d  question  of  teoeral  Igl ii^ 

^!  SffV™  aoctrine  oi  aoverse  possession  aoesnot  operate  aa*inst 
SJJ?"^  govemrent-     Unitec  States  v.  Caiitornia,  jTuts!  2?  S-4G 

411  u'°*  *bo   US>7j);  grew  v.  Valentine,   lo  t.   712  (Stn  Lir     la.  ,1 — ^£ 
necessary  corollary  ot  tas  rule  is  ait  in  oroer    or  a'^te  or  ^wldual 
tojiin  a,,  interest  i„  i-nB  cvn^u  oy  tim  uaitec  State.?  SSre  Ssfoe 
.convUsi.ce  witn  a  ieueral  statute  wider,  grants  sucn  interests. 

,'ihe  q-erutive  rule  ot  construction  a<JriicaUie  to  sua.  statutes  is  tut     -  -r« 
cy  the  teoeral  governs  W  oe  construeu  r*vora£/£  S2  ^"en? 

lon^ua,e  -  inrerences  oeing  resolve  not  against  out  tor  tne  goven.-.e-t  " 

Stone  rtaxcou.,,  <uo  u.s.  oo4,  bl/    (ls/to)f   cl.   Leu  i^eu  v.   unitea  ■,r.afa-. 
^;  °*c   u>'»-     '*»»  «*«rx«i  allies  tO~CaJIt6  to  sLtes  aS  Si! 

exist  L^  sS^SrJT™"*  Wli'  *~  CUieS'  **  *^^ies  wnlc, 
5S£nr«»c      statutory  language  irust  oe  resolveo  m  tavor  01  ti*  ceutiui 


ine  question  ot  wnetner  a  ^rtiauar  mgnway  nas  oeen  legally  estaonsneu 
unuer  «.*.  2-*/7  regains  a  question  of  teoeral  law.       ids  a  settiea 
SiLf  ^    ^  «*««*«  «-*  all  wore*  «  a  statute  are  to  S  given 
!~,  rf    ,        ItUSt  **  ^""^  *""  ^9rcss  reant  every  wore  ot  a  statute 
Sf2"£'  ,triereEorfc'. ev^/  «ru  wist  ue  given  torce  ai*  eitect.  Unitec 
^•teOB'  f4d  u-a-  «b.  "*-«  U,M„  .illiars  v.  5isiel5S 
^anpton  oioux  irioel  .cauncU,  3o7  t.  ou^.  ^,  uuu  (u.  ooum  oaxota 
ISO  ;  see  aiso  fceiqler  coal  Co.  v.  Kle^,  b3*  f.  2o  3Sd,  4Ut  (D.C.  Cir. 
iy76);  ^l^rness  aociecy  v.  ^rton.  47^7.  ^u  64a,  ai>(J  (u.c.  Cir.  ii?" 
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SETioaa7aSia?1rU—  *'     ^^  ^^  States  v.  gong  Km  go,   472  t. 
rV         Itt    ■  '?'  Cir-'   1:,72);  ^^"^cea  blower  aixu   IncT^Sy  Area,  v 
iaftrfa*'  M  f-Ai  44*    (yea  Cir.   ISSTH     5H5   is  ii^lflifis  wT2n     as  ner. 
ti^re  is  no  legislative  mstory  to  suggest  ot«erv5e.y  '  ^ 

feoerS  SS  tt?'S,n?  T^  S  Vail°  K*S-  2477  *****  exl^  °n  tne 

Sf  Iwtiae^S?L^rrai,eleTOnt3  °£  **  °frer  provlaed  *  **  ten*  or 
tne  statute  mist  be  met.     first,  was  tne  land  reservea  for  a  puoiic  use? 

rn^wayf        "  "^  °^truct^?    2"E*  >  was  wnat  was  oSSScSS 

A.  Land  reservea  for  public  use 

H.ti.  2477  only  grants  rignts  of  way  over  puoiic  lanos  "not  reservea  tor 
Panes,  Notional  forests,  military  Reservations,  and  other  areas  not  unoer 

£2  £J1S?1?aCn  °r  "*  3re  Cleatly  M  °pfcn  to  ««struction  of  nianwa^ 
Tne  extent  to  wrucn  witnarawals  or  puulic  lanas  constitute  "reservations 

SltnK1?  rfe?^tS,f05!?Ciaiiy  ""P1109^  -  see,  e^,  Executive  uroer 
n  in      V'!'  W?),  li,34)»  ^^aetness  Society  v.  rtorSnT  479  f.2c  642,  tci, 
n.SU  (D.J..  Cir.  lif/j)  -  but  for  present  purposes  it  is  suzncient  to 
ooserve  tuat  R.S.  2477  was  an  offer  of  rights-of^ay  only  across  p^lic 
lanus    not  reiiervea  ror  puoiic  uses." 

B.  Construction 

Consistent  witn  trie  rules  or  statutory  interpretation  previously  uiscusseu, 
tut  cnoice  or  tne  una  "catitruction"  m  *.s.  2477  necessitates  tnat  it 
be  consiuerec  an  essential  eataenc  of  tne  otfer  naoe  oy  Congress,,     "uxistruc- 
tion     i»  oerineo  in  tester'*,  :*«  International  dictionary,   (*u  Sa.  1*3  s» 
(un^riugeo)  at  57^,  as:     "act  or  ouiiuinc;  erection;  act  or  oevismj 
ana  rorrrang.     Construction  orainanly  ruestns  iiore  tn«n  mere  use,  suoi'w 
tne  creation  or  a  tracx  across  puolic  ianus  oy  tn*  pa^g*  of  vemcies. 
Accordingly,  we  relieve  tnat  tne  plain  meaning  of  tne  term  "construction," 
aa  us«g  iii  K.aj,  ^7/,  is  tnat  in  oroer  tor  a  vaiia  rignt-or-way  to  care 
into  existence,  ttiere  must  nave  been  tne  actual  ouilaing  of  aTiignway; 
i^.f  tne  grant  couau  not  oe  penecteu  witnout  sort  actual  construction. 


t/  An  analogy  can  be  orawu  irom  u»e  law  of  contracts.     It  is  a  Las ic  tenet 
ot  contract  law  that  no  more  tnan  is  orrerea  is  susceptiole  of  a  valia 
acceptance,     hacoox  v.  ttorthera  Natural  Gas  Co..  2b»  t.  sue*.  7bl,  7o3 
(D.C.  Qkla.  ly6b).  musf  m  order  tor  rignts-of-way  to  nave  ttnen  valialy 
accepted  unoer  tne  instant  statute,  sucn  acceptance  must  nave  oeen  performed 
in  accoroance  with  tne  terms  and  conditions  ot  tne  otfer.  ftinneapolis  &  St. 
LK.  Co.  v.  Coiumous  Railing  Kill  Co..  lia  U.S.  14y,  15i  (lboo);  Tiiiey  v. — 
County  or  look.  103  u.t>.  lab,  ltsi   (lobU);  National  Ban*:  v.  ball,  101  u.s. 
4j,  4s  (io7*).  
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v>e  believe  tne  correct  interpretation  on  this  point  is  tnat  aooLtea  uy  the 
WW  uerscy  Supreme  Court  in  Paterson  R.k.  Co.  v.  City  ot  raters™.   bo  A. 
bo   ([, .j.   uu)   construing  the  nearly  luentical  pnrase  "construction  ot  a 
nignway     wmch  ap^earec  m  a  lsui  state  statute.     Hie  court  nouw   (oe  A. 
at  bi>-7u,  en^nasis  auaeo): 

[T]he  first  question  tnat  arises  is  wnat  is  meant  by  tne 
■construction  ot  a  nignway."  Does  it  mean  simply  to  lay  out 
tne  hignway  on  paper  and  tile  a  nap  thereor  in  sane  puulic 
otrice,  or  does  it  conteiiplate  such  grading,  cuming,  flagging, 
planking,  or  otner  pnysical  alteration  or  aoaition  as  Bay 
oe  necessary  to  prepare  the  crossing  for  use  by  norses,  wagons 
ana  other  vemcles,    [and]   rooc  passengers.   .   .   .  The  plain 
woras  ot  the  statute  inaicate  to  my  mind  that  tne  latter 
i         is  Che  intention. 

To  survey  a  piece  of  lanes  ana  :\&k*  a  rjap  ot  it,  to  designate 
it  as  a  puolic  street,  ana  to  file  tne  reap  cannot  in  any  sense 
De  saia  to  oe  tne  construction  ot  a  nignway.  'Id  constrict 
a  ouilaing  it  is  not  surticient  to  make  a  drawing  of  it  ana 
file  it:   it  is  necessary  to  maxe  a  pnysical  erection  wnicn 
car.  oe  usee  as  builaings  orumariiy  are  usea,  ana  so  I  eninx 
that  a  nignway  cannot  oe  saia  to  oe  "constructea"  until   it  siui.ll 
nave  ^?en  r.ooe  reaay  tor  actual  use  as  a  nignway.  me  *oca  ~ 

construction"    utiles  tne  uertormance  01  wot*:   it  inpiies 
also  the  rittrng  ot  an  ooject  for  use  or  occupation  in  tne 
usual  way,  ana  tor  same  uistinct  purpose;   it  means  Lo  put 
togetner  the  constituent  parts,  to  ouila,  to  taoncate,  to 
ton.;  and  to  maKe.       Hie  use  ot  tne  woru  in  connection  witn  a 
highway  manifestly  means  tne  preparation  of  tne  nignway 
for  actual  orcmary  use,  ana  not  the  mere  uelineation 
tnereoi,  or  the  taxing  of  iana  tor  the  purpose  ot  a  street. 

The  teaeral  court  decisions  are  not  helpful  in  interpreting  "construction." 
For  exan^le,  botn  Umn  ana  Wilderness  Society  involvea  roaas  actually  con- 
structed,    one  mignt  f ina  a  taint  suggestion  in  the  Central  Pacific  Ky.  cas« 
tnat  an  k.s.  2477  highway  may  be  created  solely  by  actual  use  ,3/  out  tne 
Court  never  aadresseu  tne  question  wnetiter  some  "construction"  in  tne  orui- 
nary,  dictionary  sense  of  the  wore  was  necessary. 


5/     See  2a4  U.S.  at  467,  wnere  the  Court  notea  in  passing  tnat  tne  original 
roaa  in  question  "was  formed  by  tne  passage  of  wagons,  etc.,  over  tne 
natural  soil  .   .   .   ."     Larlier  the  Court  notea  tiiat  the  nignway  naa  been 
"laia  out  ana  declared  by.  tiie  county  in  Idas,  and  ever  since  has  Deen 
maintained."  2«4  U.S.  at  46a. 
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tae  aonanistracive  airncuity  or  allying  a  stanaara  ocner  tnan  actual  con- 
struction wouia  ue  potentially  unmanageable.      Ir  actual  uL    ^  r 

S'SE^rZ?'  ^  traUS'  ^  -ofanTotnerlcS  ways°^SOTO 
tLuTtv  o  S'„ °nG  SOme  traverseQ  OTiy  v^'  mrrequently  (but  whose  susce^ 
in  L^or  tni  ^st)~  SnT^  S1**"lcan^  ^cause  or  natural  TrlZv, 
iL  ,,  }         nugnt  ^^ty  as  puDlic  nignways  unaer  k  S     k*77  h/ 

2?^oiegj;i2r!yS  Z°  ^  ™tructeo  will  prove,  we  oeLve^ "a     ore     * 

SSS?2i?  S^T1"9  wr,etner  an  R,s* 2477  rignt^r^ «««*>  *«<*  «> 


£/     for  example,   tne  state  or  Utan,  wnicn  argues  that  R.S.  2477  nignways 
can  oe  perrectea  merely  by  puolic  use  witnout  construction,   is  by  state  law 
in  tne  process  ot  rapping  sucn  "roaas"  wnicn  it  consiaers  were  S  existent 
as  or  Octocer  21,  1.7b,  the  aate  of  tne  repeal  of  R.S.  2477^     (Action 

a2TLttSL^S  *"%???*  (iy7°,-)     °Ur  lrUtial  review  or  ^ese  Mfc*  indi- 
cates tnat  tne  State  of  utan  consiaers  all  or  cm  numerous  trails  across 

■SS^JSVISI  n*5'  "7?  ni9'1WayS'   rfegarCJieSS  °*  ex—  °*  construction, 

2/     In  tne  ueuates  ieaaing  up  to  tne  repeal  of  k.s.  2477  m  rLPhA,   tnere 
w,  ^'^4  S^Wy  between  senators  Stevens   (nlas*a)  ana  Rasxeli   (Colcraoo, 
wnicn  mirrors  tne  conxusxon  in  the  re^rteo  aecisions  aaout  toe  meanino 
or  R.S.   *»77.     see  generally  120  Cong.  «ec.  222fcj-e4   (july  a,   197h) .     " 
for  exai^le,  senator  Stevens  refers  at  owe  point  to  "oe  racto  puolic 
roaas    which  are  createu  from  trails  tnat  "nave  oeen  graaeo  ana  tnen 
graveiea  ana  tnen  are  suaaenly  maintainea  oy  tne  state,     ne  was  con- 
cernea  tnat  repeal  of  R.s-.  2477  might  eliminate  ngnts-or-way  ror  sucn 
nignways  it  there  nou  been  no  rormai  ueclaration  or  «  munway  unaer 
R.s.  2477,  even  if  the  state  "aia,   m  tact,  Duiia  public "nignways 
across  reuerai  ianu."     Senator  hasxeli  assurea  nun  tnat  sucn  rornal 
perrection  or  tne  grant  was  not  necessary;   i.e.,  tnat  actual  existing 
use  as  a  puDlic  nignway  unaer  state  law  at  tne  tune  FLfctJh  Decones  law 
is  sutricient  to  protect  tne  nignway  rignt-or-way  as  a  valio  existing 
rignt  not  arrectea  oy  tne  repeal  or  R.S.  2477.     senator  hasxeli  rererreu 
to  a  north  Eaxota  state  court  aecision  wracn  recogmzea  uoth  rormai  ana 
internal  acceptance  or  tne  R.S.  2477  grant,   the  latter  being  oone  by 
uses  sutricient  to  establish  a  nignway  unaer  tne  laws  of  the  State." 
wnetner  eitner  Senator  tnougnt  use  without  construction  was  surf lcient 
is  oouotful.     Senator  Stevens  raisea  tne  point  in  tne  context  of  nign- 
ways wnicn  nad  been  graoea,  graveiea  ana  otnerwise  ouilt.     Finally, 
or  course,  tnis  oebate,  occurring  nearly  llu  years  arter  enactment  or  R.S. 
2477,  sheas  no  lignt  on  Congress'   intent  in  lb66. 
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fcus  is  not  to  say  tnat  ir  a  roaa  was  originally  createo  rerely  oy  tne  pas- 
£8?  orJfenicie-   "  can  never  quaiiry  ror  a  ri£iit-«f-««v  grant  uLer kT 
tal  ,  <=^craryf  we  think  sucn  a  rcaa  can  become  a  mgnway  witnin   * 

S!ni  f^1^  ?  "*"•  "47?  1£  StaCfe  cr  local  «w»™«t  proves  ai,  rrl^- 
2v?L       K  taxing  measures  wmen  quaiiry  as  "construction";   i.e.,  graamg, 
'S2?L  Ji "*  CUlvert3'  etc'     "  we  «**»**  ^s  oeen  "constH^ec"  in 

Sinr!^        Pri°r  t0  Octoder  21'  ly76'   ifc  °«  ^Uty  tor  an  k.S.  2^7 
rignt-or-way  wnether  or  not  constructea  ao  initio. b/ 

C.     hignway 

A  nighway  is  a  rcao  treely  open  to  everyone;  a  public  roaa.     See,  e  u 
poster's  New  Worlo  Dictionary.   (College  Ed.  1351)  at  686;  Harris  vT^' 
Hansoii,   7s  F.  Supp.  4di   (b.  Idano  l*4b);  Karb  v.  City  or  aeilincnam. 
377  P.2a  *b4  (imasu.  1963).  because  a  private  roaa  is  not  a  mgnway, 
no  ngnt^ir-way  for  a  private  roaa  could  nave  Deen  estaolisnea  unoer 

■  k.j>.  24  77.  insofar  as  tne  dicta  m  Uniteo  States  v.  5,947.7i  Meres  of  Lanu, 
**u  t.  sup*.  3^o  (l,.  wev.  1561)  concludes  otnerwise,  we  relieve  tne  court 

,  was  clearly  wrong,     'ihe  court's  error  in  that  case  was  in  confusing  tne 
stanuarus  or  A.i.  *477  witn  other  law  of  access  across  puolic  lanas:   l.e 

tiw  roau  at  issue  m  tnat  case  was  a  roau  to  a  ironing  claim,  aitu  toe 

Lfet.arti.ent  nau  previously  oistmyuisneo  sucn  roaus  iron,  puolic  hiynway- 
sucn  a*  miynt  oe  constructea  pursuant  to  R.S.  2477.  bee  mgnts  or  r-oning 
Uainants  to  Access  m/er  tne  Puolic  Lanes  to  Tneir  Claims,  bo  ~.  3aJ. 
365   U»»|.     Ihe  court  in  ^EZZS  Acres  §  lano  specifically  founa  tnat 
tne  roaa  in  question  was  not  a  public  roaa  or  mgnway,  22U  F.  supp.  at 
3J6-.S7,  and  it  tnerefcre  tollows  tnat  it  could  not  have  been  an  «.*.  247/ 
rodo.a/     natter,   it  was  an  access  roaa  unaer  uie  nining  Law  or  lb 72, 
anu  even  assuming  tr.e  court  correctly  conduced  tnat  its  taxing  ov  tie 
government  was  conpensuule,   the  court's  discussion  of  ii.S.  2477  was  not 
pertinent  to  tne  legal  question  presented. 

in  sunrary,   it  is  our  view  that  R.o.  2477  was  an  orrer  by  Congress  tiat 
could  only  De  perfected  oy  actual  construction,  wnetner  by  tne  state  or 
local  goveniiifciit  or  by  an  authorizes  private  individual,  or  a  hignway 
open  to  puouc  use,  prior  to  October  -1,  19/t>,  on  puolic  lands  not  reserveu 

o/     It  is  not  necessary  to  deal  nerein  witn  whether  ana  now  an  R.S.  z477 
rignt-of-way  can  be  terminated,     because  only  a  rignt-or-way  ra titer  tnan 
title  is  conveyed,  however,   it  seems  clear  that  such  a  right-ot-way  can 
be  terminated  by  abandonment  or  failure  to  maintain  conditions  suitable 
for  use  as  a  public  mgnway.     Cf .  United  States  v.  9,947.1  Acres  of  Land, 
^20  F.  Supp.  32b,  334   (D.  Uew^tTT. 

»/     In  fact,  tne  State  of  rievaaa  nao  otf icially  taxen  the  position  that 
tne  roaa  in  question  was  not  consiaerea  a  puolic  road  or  mgnway.     See 
22U  F.  Supp.  at  3j7.  
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for  punlic  uses 


s^rveTp^irr^^J^^f  -react^lly  construct  over  unre- 
unoer  state  or  local  governor  2^  9°vernriKnts  or  **  private  incuvicuals 
ao  not  quesc^  ti.exr^alS^y?  1ITVriJ;acur  ^lor  to  Octoc*r  21,  is,-,*,  we 


Do 


State-  law  construing  k.k.    ^477 


As  noted  above,  star*  m>,ri.  ~. 

with  each  other  *  S,^ fSH  £,£?  StatUtes  «  -  «™liet 
Fertected.     Generally,  the^SoS  «f  t£ ***'"**  unoer  k.S.  2477  is 
tnree  ger>eral  categories/  £STi£  J?  ^^  app*drS  to  fail  ""» 
nave  held  that  staS  states  wt'icn^ST '  ^  ^^  and  ****> 
along  all  section  lines  are  littiSJfS  L      !HtSlun  Suai  «*««*-«* 
of  the  state  statute,  evS 1!  „  hianwaf  nS"*?  *!  9rant  ^  enactnenc 
created  by  use.     Thail\?t£.J?  K      af^tWtilf!  been  ^tructec,  or 

.1221   (Alas.  1973),  mnnj  Villi.  Peninsula  tor0lPn.   ^,.  u     ~. 

Otau  have  hela  thai "?S     S7f  riSJSS'       e9°P"  ^^  ^  >EX1CD'  «d 
'public  use,  w«St  aVlv'a^t^S?  ^3yS  ^  <*  P«*ectea  solely  oy 

aits  fcros  co.  v.  biacx  its ;  all  il'T-:  °  f* b/4  (0re- i^"".- 

tr.e  nignwa*  has  been  constructed       iw™?  °C&1  9°ver™^n^  atter 

lucson  Consol,  ^  ^^^ST^I^z?  l^f  ""  W°0*n»- 

££S.S2y2,«2  SySSiTE"  * K£ 2477  snow*  ^  *»  — 

otner  states  do  not  neet  tnf  eS^Lf  II  *C  "*  P051"0^  taxen  by 

«Pie.  the  Kans«s,  «££  Dal*  S  aXE t"!^"  0t  "*  SCatUCe'     r"to^x~ 
does  not  even  requir^tLt  Sele^  f  ntS  WeOMn  ""^  °n  aectlon  ilnes 
tnat  it  be  construct^      SiTSrSrS    ?^  °r  access  rouce'  niiCn  less 
utan,  New  HmcSTSEn  2  gS?  £*,*  IJtT  f "  aSftoio«-« 
oe  penected  oy  acr  ss  wav<Tr^SzJ  ,    '  2477  cl9»ts-o£-uay  nay 

be  "constructeo."  "«<«nu  oi  K.b.  2477  tnat  sum  hi^iways 


cut  on  wnich  hTah^yl'weS^ot  iS2SJ"3t  WhlCt'  StaC<iS  ^^°r^  »  accept 
1^76,  co  not  aSTS  r^uirtLnS^t  R  f"!*???0  ?**  t0  ^^  ^' 
right-of-way  grant  exisS  *""  ^^^ow  no  pertectea 
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Iv«       The  regulation  at  43  C.F.R.   *»  2b^2   (ia7^)  aio  not  maxe  tne  question 
or  wnetner  a  mcnway  gas  oeen  estawiisne-i  uruer  K.a.  2477  a 
question  ot  state  law.  ! 

The-  language  or  tnis  regulation  first  a^vearec  in  a  Circular  cateu  nay  2j, 
1*38   (Circ.  1237  a,  s  b4).     At  pertinent  part,   tne  regulation  proviaes 
(43  C.F.K.  §  2o22.1-l): 

No  application  should  be  tiled  under  R.S.  2477,  as  no 
action  on  the  part  ot  tne  Government  is  necessary. 

This  is  a  correct  statement,  but  it  does  not  mean  that  the  grant  may  be 
perfected  on  whatever  terms  a  state  deems  appropriate,  witnout  regaru  to 
the  conditions  on  wnicxi  the  grant  is  otferea. 

Bather,  a  state  claija  of  an  R.S.  2477  rignt-or-way  is  like  a  miner's  loca- 
.  tion  of  a  claim  under  tne  Mining  Law  or  1S72,  tor  whion  no  application  12 
required  either.     Li*e  a  mining  claim,  however,  a  claim  tc  an  U.S.  2477 
(  ngnt-of-way  ooes  not  necessarily  r.ean  tnat  a  valia  ngnt  exists,     'ine  Unite- 
'  States  nas  often  successfully  cnallengeu  tne  validity  oi  mining  claws, 
because  of  tne  failure  or  the  claimant  to  estai_nsn  rnyics  unuer  uiat  la».    • 
bee,  e.g.,  Cameron  v.  Ur.iteu  States,  252  U.S.  450   (19-Ju);  Unitea  States  v. 
Coleman ,   Jsu  U.&.  5*»   U*oc);   niCKei  v.  Oil  bnaxe  Corp.,  4U)  U.S.  4c   {l*7Zl . 
1'he  Lteparti.ent  mm  not  previously  oeter..-uneu  cie  validity  or  ciaimeu  ngnto 
unaer  R.S.  2477,  because  it  has  riau  no  lanu  or  resource  management  reason  1 
to  00  so;  i.e.,  conflicts  generally  cia  not  arise  between  trie  existence 
or  ciaimec  ncnts-o£-way  unoer  R.S.  2477  ana  tne  management  or  tne  puclic 
lanoij  atrecteo.  by  sum  clairi.     Ir  there  is  a  resource  manageirent  reason 
to  ao  so,  suci  as  tne  review  of  public  lands  tor  wilderness  values,  clau:eu 
rignts-or-way  my  oe  reviewed  to  deten.ane  tneir  vaiicity  unoer  R.S.  247/'. 

43  C.t.K.  i  2b22.2-l  further  provides: 

Grants  of  riguta-of-way  undet  «.S.  2477  are  errective  upon 
construction  or  establishment  of  mgnways  in  accoruance  witn 
tlr    State  Laws  over  public  lanes  tnat  are  not  reservea  tor  puoiic 
uses. 

In  the  context  of  the  above  analysis,  tne  question  presentee  by  this  sentence 
is  whether  "establishment"  can  mean  less  tnan  "construction."    We  tninx  law- 
fully it  could  not  recause  tne  explicit  language  ot  R.S.  2477  required 
"construction."     If  "establishnent"  as  usee  in  tne  Circular  ana  suosequent 
regulations  meant  less  than  "construction,"  it  was  an  unauthorized  exercise 
of  power  oy  trie  Secretary  of  the  Interior.     Congress  has  plenary  power  over 
tne  puoiic  lands  ana  tne  Secretary  can  only  ao  those  things  authorized 
by  Congress.  See,  e.g.,  Kleppe  v.  New  nexico,  42b  U.S.  529  (197b). 
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uLwl'lai  if  iS'sIS*'     c?nstructlon"  "•  tne  muucun  requirement  of 
forcer  to  £«£?  ^  f^  U|5C6e  "  1CSelt  -^"lonal  require,ents 

KasZZrlntE  r^l  V""*  Unaer  **S'  2477'     *»  «  ract  »  *-*  Arizona 
mdccer  ot  teaeral  law  to  quality  for  a  ngnt^r-way  under  R.S.  2477,  cut 
Arizona  nas  imposed  up*  itself  the  additional  retirement  or  toW  S 
sSu^ea""  SSJTs  *^l  ^emnent.     aignways  tnus  might  be  W 
f«^?^  b*  -t"//'  but  tn"  "gnt-or-way  won't  oe  accepted  as  far 

as  Arizona  is  concemea,  or  "established  in  tents  or  43  C.P.J.  S  2o22  2-1 
until  local  government  resolves  to  accept  or  oesignate  tnen.  "       ' 

y*      Relationsnip  between  "roaaless"  as  used  in  section  6U3  of  flhia  and 
nignway"  as  usee  in  R.a.  2477;  " ■ 

Section  buj  or  Fl*ma  (43  u.s.c.  s  i7bi)  mandates  an  inventory  cr  all  ^ualic 
lanes  initially  to  cetermine  whicn  lanos  contain  wilderness  characteristic 
as  oerrneu  in  tne  .aiuemess  Act  (16  U.S.C.  j,  lloi  et  mo.),  contain  :>,uuo~ 
acres  or  more  anu  are  roauiess.     Areas  wnicn  meet  tnesTTtanaaros  mst  oe  ■ 
nanageu  to  protect  tneir  suitaoility  tor  wiiaemess  preservation  until 
Congress  ceterr.unes  wnetner  or  not  tney  snouic.  be  placeo  in  u,e  wiluemeso 
syote.L     Critical  to  tnis  process  is  tiie  meaning  or  tne  tec*  "rodaiess." 

As  discussed  in  a  Solicitor's  Cvimon  interpreting  section  603  or  tLK* 
(bo  i.u.  as,  -o  {Ut%n,  tx;e  aeiinition  useu  uy  tne  bLr.  in  suiraiusterinc 
section.  bOj  cojbbs  traa  tiie  nouse  report  on  fUvA  anu  provides  as  toiiows: 

'ihe  woru  "roaaless"  refers  to  tne  aosence  or  roacs 
wuich  nave  been  r-vroveu  ana  maintained  Efc  mecnaxueal 
means  to  insure  relatively  regular  anu  continuous  use. 
A  way  iraintaiueu  solely  oy  tne  passage  ot  venicies  does 
not  constitute  a  roaa. 

h.it.   kep.  no.   H63,  y4th  Cony.,  2d  Sess.   17  (la76). 

Tne  aujve  analysis  shows  that  an  area  containing  a  nignway  vaiialy  coiistruc- 
tec  unaer  Uie  otter  ot  R.S.  2477  is  ot  necessity  not  roaaless  unuer  section 
603  of  FLfcm,  aecause  an  area  containing  a  valid  R.S.  2477  nignway  can 
never  meet  the  Definition  ot  "roadless"  in  tne  House  Report.    That  is,  a 
valia  R.S.  2477  ngnt-of-way  must  be  a  public  nignway  constructed  (or, 
as  the  House  Report  on  section  603  indicates,  "improved  ana  maintained 
by  mecnanical  means")  over  unreservea  puoiic  lanas,  and  can,  cnerefore, 
never  be  a  way  estaolisneu  nerely  by  the  passage  of  vehicles.     Reaa  in 
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tnis  way,  tne  tw  statutes  are  consistent  witn  eacn  oti*r,iu/  ana  wiw 
tne  settlea  rules  ot  statutory  construction  tnac  Conaress  IE"  uresuuei.  to 
be  cognisant  01  prior  existing  iaw,U/  anc  tnat  statutes  snouid  be'con^trueo 
esor^istent  with  eacn  otner  wnere  reasonably  possmle. 

Finally,  it  snoula  be  noteo  that  in  states  sucn  as  AlasKa,  wnicn  nave  en- 
actea  statutes  designating  all  section  lines  as  nignways,  purporting  to  con- 
stitute the  perfection  ot  the  K.S.  2477  grant,  see  Girves  v.  Kenai  lenensui* 
Boroogn,  53b  P.  2q  1221,   122b  uias.  1975),  no  public  lanas  in  the  entire  stat, 
woula  qualify  for  wilderness  study  Decause  there  would  De  no  "roaaless" 
areas  over  640  acres,  and  section  603  of  FLEWA  requires  a  roadless  area  of 
500U  acres  as  a  minurur.  in  oraer  to  be  considered  tor  wiloerness  area 
aesignation.     There  is  absolutely  no  indication  in  the  legislative  history 
of  FLPMA  that  Congress  thought  such  a  bizarre  result  wouic  he  possiule. 
C*i  the  contrary,  all  lnuications  are  tnat  Congress  thought  tnat  all  areas 
of  public  iaiKto  without  constructed  and  maintaineu  roaas  woula  be  consiuered 
tor  possible  preservation  as  wiloerness. 

I  trust  you  will  tine  tnis  explanation  ot  our  position  userul.     I  Iook 
forwaru  to  our  netting  on  May  2  to  macuss  tnis  rurtner. 

Sincerely , 

-rtEDERICX  N.  fERGUSOU 
0EPU1Y.  SOLICITOR 


lu/  It  is  signir leant  ti*at  in  roruilating  its  deiirution  or  "roaoless"  tnat 
tne  nouse  Con.nu.ttee  luentinea  no  conflict  between  tiiat  derinition  and  R.i>. 
2477.     see  rwk.  Itv,  ho.  1163,  94tn  Cong.,  2u  Sess.  17  (1»76).  'Q.e  transcript 
ot  tne  house  Ccmnittee  inaricup  session  reveals  tnat  Congressman  Stei-er  of 
Arizona  sug^estec  tne  deimition  of  "road"  wnicn  appears  in  tne  house  Report. 
Arizona  is  an  aria  state  where  "ways"  can  be  created  ana  used  as  roads 
merely  by  the  passage  of  venicles,  anu  Congressman  Steiger  tcox  sate  pains 
to  draw  tne  distinction  between  a  "way"  and  a  "roaa"  for  wiloerness  purposes. 
The  latter,  he  insisted,  was  any  access  route  proved  or  traintaineo  in 
any  way,  such  as  by  grading,  placing  of  culverts,  or  waking  ot  oar  aitcnes. 
See  Transcript  or  Proceedings,  SuDcaimittee  on  PudIic  lanos  of  Bouse  Cannittee 
on  Interior  ana  Insular  Aiiairs.  Sept.  22,  197b,  at  329-33. 

11/    See,  e.g..  United  States  v.  aobinson.  359  F.  Supp.  52  (D.  Fla.  1973); 
In  re  vinarsky,  2b7  F.  Supp.  44b  (d.  n.Y.  1*66). 
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2801    -  RIGHTS-OF-WAY  MANACEMQfT 
Departmenial  Policy  Statement,   RS  24 i 


Apper.SU    2."  Page    : 


• 


««S»inCT3n 


Memorandum 

TO!       Secretary 

From:  et*"l  Assistant  Secretary  for  Fish  and  wildlife  and  Parks"' W;"  **';» 
'-Assistant  Secretary  for  Land  and  Minerals  Management'*7 

Subject:   Departmental  Policy  on  Section  i  of  the  Act  of     '• 
Juiy  26.  1866,  Revised  Statute  2477  (Repealad) 
Grant  of  Right-of-way  for  Public  Highways  (RS  2477) 

Although  RS  2477  was  repealed  nearly  12  years  ago.  controversies 

periodically  arise  regarding  whether  a  public  highway  was  established 
pursuant  to  the  congressional  grant  under  RS  2477  and  the  extent  "f 
rights  obtained  under  that  grant.   Under  RS  2477,  the  United  states 

.ad  (has)  no  duty  or  authority  to  adjudicate  an  assertion  ar 
-SS-iff"1""0";   |'ow"v«.  i*  *■»  necessary  in  the  proper  management  =f 
federal  lands  to  be  able  to  recognize  with  some  certainty  -he 
Sc1^!")"'  °r  l*Ck   tn«r,o£<  ot   Public  highway  grants  obtained  under 

with  the  passage  of  the  Federal  Land  Policy  and  Management  Act   -*« 
Bureau  of  Land  Management  (BLM)  developed  procedures,  policy  and" 
criteria  for  recognition,  in  cooperation  with  local  governments  " 
the  existence  of  such  public  highways  and  notation  to  the  BUT*  land 
records.   This  has  allowed  the  BLM  to  develop  land  use  plans  and  -a 
make  appropriate  management  decisions  that  consider  the  existence  a* 
these  highway  rights. 

Issues  have  recently  been  raised  by  the  State  of  Alaska  and  others 
which  question  not  only  the  BLM  policy  but  also  the  management 
actions  by  other  bureaus  within  the  Department.   we  have  had  the  BLM 
review  and  report  on  the  various  issues  and  concerns  (Attachment  2] 
and  consulted  with  the  State  of  Alaska,  the  BLM,  the  Fish  and 
wildlife  Service,  and  the  National  Park  Service. 

we  believe  thae  the  land  management  objectives  of  the  Departmen-  vir 
be  improved  with  adoption  of  a  Departmental  policy  and  recommend  tha- 
tha  attached  policy  (Attachment  1)  be  adopted  for  Departmentwiie  use 


Approve:   Donald  Paul  Hodtl 
Date:    DEC  07  1988 


Disapprove: 
Data: 


Attachments: 


1-RS  2477  policy 
2-BLM  Report 


Ctltbraim%  the  Lima  Statu  Constitution 


BLM  MANUAL 
Supcncdts  R«L    2-229 
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2801  -  RIGHTS-OF-WAY  MANAGEMENT 
Departmental  Policy  Statement,  RS  24; 


SS   2477 

Section  8   of   the  Ac:   it   July   26      <4«« 

Revlied  Statute  2477   (43  U.S.C.   932) 

Repealed  October  21,   1976 


Section  8  of   the  Act  of  July  26,   1866,   provided: 


"The   right   of  way   for   the   construction  of   highways   aver  oublle    • 
lands,   not   re.erv.d   for  public   uaes,    1.   hereby  granted'" 

Although  this  statute.  43  u  5  e     915   cbc  inf\ 

«..  hS^  U^  ,.i.;7  Li [•!£, 2„  "J, '  S'j.Strs*lJ  ,.*  2ci! '!,,„1. 

agencies.     The  existence  or  lack  of  existence  of  such  hlahw.v  l/Sw  h« 

=stars«:  arras  sltstsk  f :»~-» «- 

Acceptance; 

To  constitute  ecc.pt.ac.,   .11  thre.  condition,  .u.t  have  been  a.t: 

1.  ft.  l.ndl   Involved  oust  have   been  public  lands,    not   reserved   for 
public  uses,  at  the  time  of  acceptance.  reserved   for 

2.  So.,  form  of  construction  of   th.  highway  must  have  occurred. 

3.  The  highway  .o  constructed  oust   be  considered  a  public  highway. 
Public  land.,  not  reserved  for  public  uses: 

o^ra'ti^l;  Z^   '-"   U^!   °f   Che  'Jnlted   St""   that  "•«   °*«   »   ^e 

operation  of  th.  v.rlou.  public  land  law.  enact.d   by  Congress. 

resirved*^  IV  l"SV*    '"  PUbU=   U,M'    d°   n0C    Lnclude    P«»llc    !»«»» 
ZJ£l     L     i dedl""d  "*  Act  of  Congress.  Executive  Order.   Secretarial 
aHV'   .1'       /         C"M'   cl«"lfl«tion  action,  authorized   by  statute, 
during  th.  existence  of  th.c  re.ervatlon  or  dedication. 

B™B^!' no^  r'!'!!,d  tor  pubUc  ""•■■ d0  not  lnclude  Pu"l=  Und. 

SSH  S!  -!  4"^""*  5  ",u««  und«  the  P«»"c  land  law.  or  located 

or   th.  entry,  elala,  or  oth.r. 

Construction: 

Construction  oust  have  occurred  while   the  lands  were  public  lands,   not 
reserved  for  publle  us... 
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2801  -  RIGHTS-OF-WAY  MANAGEMENT 
Departmental  Policy  Statement,  RS  2477 


Construction  is  .  physical  act  of  readying  the  highway  for  use  by  the 
public  according  to  the  available  or  intended  .ode  of  transportation  - 
foot,  horse,  vehlelt,  etc.  Removing  high  vegetation,  moving  Urge  rocks 
out  of  the  way,  or  filling  low  spots,  etc.,  .ay  be  sufficient  a. 
conatructlon  for  a  particular  caae. 

Survey,  planning,  or  pronouncement  by  public  authorities  aay  initiate 
conatructlon,  but  does  not  by  ltaelf.  constitute  construction.  Con- 
struction oust  have  been  initiated  prior  to  the  repeal  of  RS  2477  and 
actual  conatructlon  ouat  have  followed  within  a  reasonable  tiae. 

Road  aalntenance  over  several  years  aay  equal  actual  construction. 
The  passage  of  vehicles  by  users  over  time  aay  equal  actual  construction. 
Public  Highway: 

A  public  highway  la  a  definitive  route  or  way  that  is  freely  open  for  all 
to  uae.  It  need  not  necesaarily  be  open  to  vehicular  traffic  for  a 
pedestrian  or  pack  aalaal  trail  nay  qualify.  A  toll  road  or  trail  is 
still  a  public  highway  if  the  only  limitation  is  the  payment  of  the  toll 
by  all  uaers.  Multiple  ways  through  a  general  area  aay  not  qualify  as  a 
definite  route,  however,  evidence  aay  show  that  one  or  another  of  the  ways 
aay  qualify.  ' 

The  inclusion  of  a  highway  in  a  State,  county,  or  municipal  road  systea 
constitutes  being  a  public  highway. 

Expenditure  of  construction  or  aalntenance  aoney  by  an  appropriate  public 
body  is  evidence  of  the  highway  being  a  public  highway. 

Absent  evidence  Co  the  contrary,  a  statement  by  an  appropriate  public  body 
that  the  highway  wee  end  etlll  is  considered  a  public  highway  will  be 
accepted. 

Ancillary  uses  or  facllltlee  usual  to  public  hlnhwava: 

Facllltlee  such  a*  road  drainage  ditches,  back  and  front  slopes,  turnouts, 
rest  areas,  and  the  like,  that  facilitate  use  of  the  highway  by  the  f  -lie 
are  considered  pert  of  the  public  highway  R/W  grant. 

Other  facilities  such  as  telephone  lines,  electric  lines,  etc.,  that  were 
often  placed  aloof  highways  do  not  facilitate  uae  of  the  highway  and  are 
not  considered  part  of  the  public  highway  R/W  grant.  An  etceptlon  is  the 
placeaent  of  such  facilities  along  auch  R/W  grants  on  lands  adainlatered 
by  the  Bureau  of  Land  Management  prior  to  November  7,  1974.  Prior  to  thia 
date,  the  requirement  of  filing  an  application  for  auch  facilities  was 
•wived.  Any  oav  facility,  addition,  modification  of  route,  etc.,  after 
that  data  requires  the  filing  of  an  application/permit  for  auch  facility. 
Faculties  that  ware  constructed,  with  permlaalon  of  the  R/W  holder, 
between  November  7,  1974,  and  the  effective  date  of  this  policy,  should, 
except  in  rare  and  unusual  circumstances,  be  accommodated  by  issuance  of  a 
R/W  or  permit  authorising  the  continuance  of  auch  facility. 
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2801    -   RIGHTS-CF-WA*   .TANAGEMEJT 
Departmental  Policy  Statement.   RS  247 


Width: 


For  those  highway  R/Ws  In  the  State,  county,  or  municipal  road  system. 
l.t.,  the  R/W  la  held  and  maintained  by  the  appropriate  government  body 
the  width  of  the  R/W  la  aa  specified  for  the  type  of  highway  u 
law,  If  any,  In  force  at  the  time  the  grant  could  be  accepted. 


under  State 

pted. 


In  aoae  caaea,  th«  specific  R?W  may  have  been  given  a  lesser  or  greater 
width  at  the  time  of  creation  of  the  public  highway  than  that  provided  In 
State  law. 

Where  State  law  doea  not  exist  or  la  not  applicable  to  the  specific 
highway  R/W,  the  width  will  ba  determined  In  the  same  manner  aa  below  for 
non-governmentally  controlled  highways. 

Where  the  highway  R/W  la  not  held  by  a  local  government  or  State  law  does 
not  apply,  the  width  Is  determined  from  the  araa,  including  appropriate 
back  slopes,  drainage  ditches,  etc.,  actually  In  use  for  the  highway  at 
the  later  of  (1)  acceptance  of  the  grant  or  (2)  loas  of  grant  authority 
under  RS  2477,  e.g.,  repaal  of  RS  2477  on  October  21,  1979,  or  an  earlier 
removal  of  the  land  from  the  statua  of  public  lands  not  reserved  for 
public  uaea. 

Abandonment: 

Abandonment,  Including  relinquishment  by  proper  authority,  occurs  in 
accordance  with  State,  local  or  common  law  or  Judicial  precedence. 

Responsibilities  of  Agency  and  RIght-of-Way  Holder: 

This  policy  addressee  the  creation  and  abandonment  of  property  Interests 
under  RS  2477  and  the  respective  property  rights  of  the  holder  of  a  R/W 
and  the  owner  of  the  servient  estate. 

Under  the  grant  offered  by  RS  2477  and  validly  accepted,  the  Interests  of 
the  Department  are  that  of  owner  of  the  servient  estate  and  adjacent 
lands/resources.   In  this  context,  the  Department  has  no  management 
control  under  RS  2477  over  proper  uses  of  the  highway  and  highway  R/W 
unless  we  can  demonstrate  unnecessary  degradation  of  the  servient  estace. 
It  should  be  noted,  however,  that  this  poi:  ,  doea  not  deal  with  the 
applicability,  If  any,  of  other  federal,  state,  and/or  local  laws  on  the 
management  or  regulation  of  R/Ws  reserved  pursuant  to  RS  2477. 

Reaaonable  activities  within  the  highway  R/W  are  within  the  Jurisdiction 
of  the  holder.  Aa  such,  the  Department  has  no  authority  under  RS  2477  to 
review  and/or  approve  such  reasonable  activities.  However,  review  and 
approval  may  or  may  not  occur,  depending  upon  the  applicability,  If  any, 
of  other  federal,  state,  or  local  liws  or  genera'  i  '.evance  to  the  uae  of 
a  R/W. 
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L1425  (RMR-PA) 

SEPl  1992 
Memorandum 

To:  Superintendents,  Arches,  Bryce  Canyon,  Canyonlands, 
Capitol  Reef  and  Zion  National  Parks,  Dinosaur  National 
Monument  and  Glen  Canyon  National  Recreational  Area 

From:     Regional  Director,  Rocky  Mountain  Region,  Denver  Colorado 

Subject:  Interim  Procedures  for  Processing  RS  2477  Right-of-way 
Assertions 

The  Rocky  Mountain  Region  has  been  working  closely  with  the  Alaska 
Region  to  develop  a  uniform  set  of  procedures  for  handling 
assertions  of  rights-of-way  under  Section  8  of  the  Act  of  July  26, 
1866,  commonly  known  as  Revised  Statute  (RS)  2477.  A  copy  of  the 
latest  version  of  these  procedures  is  enclosed. 

These  procedures  are  to  be  utilized  in  this  region  in  the  handling 
of  any  RS  2477  assertions  on  an  interim  basis  pending  the 
finalization  and  adoption  of  service-wide  procedures. 

Any  comments  should  be  directed  to  Dick  Young  of  our  Land  Resources 
Division  at  (303)  969-2610. 


(Sjgncc]  c„t  i   iv.son 
Enclosure 

bee: 

RD,  ARO  w/enc. 

Davis,  WASO  500  w/enc. 

Kriz,  WASO  660  w/enc. 

Regional  Solicitor,  Denver  w/enc. 

Regional  Solicitor,  Salt  Lake  City  w/enc. 

Turk,  RMR-PP  w/enc. 

Chaney,  RMR-RN  w/enc. 

RMR-D      . 

Ott  w/enc  ^ 

RAYoung:sed: 969-2610: 8-31-92 
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INTERIM  PROCEDURES  OF   ROCKY  MOUNTAIN  REGION  AUR    •   \   1QQO 

PENDING  ADOPTION  OF  SERVICE  -WIDE  POLICY  b   "  6    '"2 


NATIONAL   PARK   SERVICE   PROCEDURES    FOR 

ASSERTION,    REVIEW,    AND   DETERMINATIONS   OF 

REVISED    STATUTE    2477    RIGHTS-OF-WAY 
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OVERVIEW  op  pRorgnriRgs 


. Stste  or  Local  Government    -*i- 
Assart  ion  to  Superintendent (s) 
Assignment   of  Review 
Non-vilderneaa  Threshold 


II .A. ,    p .    4 
H.B.I.,    p.    5 
II. 8. 2..    a.    5 


Failed 


Passed 

I 

Public  Notification 

k 
Sufficiency  of  Documentation 

Tss 

Y 

Review  of  Assertion 


II. B. 3 
II. 1.4, 


P-  5 
P.  6" 


Determinetion  to  Withhold 
Administrstive  Recognition 
IV.  A.,  p.  14 

'   Y 

Submit  Recommendation  to 
Regional  Director 

Concur    *"^Not  Concur  - 

Notify  Asserting  Stste  or 

Locsl  Government 


Criteria:   III.,  p.  7 


'Determination  to  Provide 
Administrative  Recognition 
XT.  B.,  pp.  13-16 

Determine  Scope  It  Draft 
Terms  and  Conditions 

Submit  Recommendation  to 
Regional  Director 

Concur     ^^"Not  Coneur 

Review  of  Legal  Sufficiency 

Submit  Recommendation  to 
Director 

Coneur     "»».  Not  Coneur 


Att.a  B  k   c 

PP.  19  5  24 

IY.B.2.. 


13 


Rati 


IT. 1.2. 
XT. 1.3. 


P 
P 


IS 
IS 


turn  Signed  Statements  to 

Reviewing  NM  Offlee 

Make  Not if lest ions 

•  Notify  Asserting  Stste 
or  Locsl  Government  — - 


IT. 1. 3.,  p.  16 


IT. 1.4.,  p.  16 


•  File  st  Region  sad  Park 

•  Publish  Not lee 

•  Record  on  Haps 

•  Notify  BLM 


f 
Additional  Review 

L 


IT.C,    p.    16 
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NATIONAL  PARK  SERVICE  PROCEDURES  FOR 

ASSERTION,  REVIEW,  AND  DETERMINATIONS  OF 

REVISED  STATUTE  2477  RIGHTS-OF-WAY 


I.  PREAMBLE 

Consistent  with  the  Organic  Act  of  the  National  Park  Service,  is 
U.S.C.  l,  and  other  applicable  federal  law  and  regulation,  this 
document  sets  forth  National  Park  Service  (NPS)  procedures  for 
accepting  assertions,  reviewing  assertions,  and  making 
administrative  determinations  on  assertions  of  Revised  Statute  2477 
(RS  2477)  rights-of-way.  These  procedures  shall  guide  NPS 
administrative  actions  in  the  absence  of  applicable  determinations 
by  a  court  of  competent  jurisdiction. 

These  procedures  represent  the  initial  step  in  NPS  management  of 
RS  2477  rights-of-way.  After  determining  that  an  asserted  RS  2477 
right-of-way  qualifies  for  administrative  recognition,  the  NPS 
shall  determine  the  scope  of  the  right-of-way  and  draft  terms  and 
conditions  on  the  use  of  the  right-of-way  as  necessary  to  prevent 
derogation  of  park  values. 

A.  Purpose 

These  procedures: 

1.  implement  Department  of  the  Interior  policy  on  RS  2  4  77 
(see  Part  I.e. ) ; 

2.  describe  the  documentation  and  steps  necessary  to  assert 
an  RS  2477  right-of-way  on  NPS  lands  (see  Part  II.A.); 

3.  provide  a  process  and  standards  for  NPS  review  of  RS  2477 
assertions  (see  Parts  II. B. ,  III.,  and  IV.);  and 

4.  provide  a  standardized  process  for  NPS  administrative 
recognition  of  RS  2477  rights-of-way  (see  Part  IV.). 

&j_  definitions 

1.  Acceptance  of  the  RS  2477  grant:  the  act  of  construction 
of  a  public  highway  across  unreserved  public  lands  by  a 
non-federal  entity  before  repeal  of  RS  2477. 

2.  Assertion:  a  written  statement  by  a  state  or  local 
government  submitted  to  a  superintendent  to  declare  and 
document  the  existence  of  an  RS  2477  right-of-way. 
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3*  AdpinistraUvg  Recognition,;   an  acknowledgement  by  the 
NFS  of  the  probable  existence  of  an  RS  2477  right-of-way. 

4-  ^IHfrgn  the  RS  2477  grant  was  *v^]nh|o".  the  period(s)  of 
time  between  enactment  and  repeal  of  RS  2477  when  subject 
lands  were  not  reserved  for  public  purposes. 

5-  State  or  local  government:  a  non-federal  government  or 
non-federal  governmental  agency  with  legal  authority  over 
and  responsibility  for  public  highways. 

6-  Non-federal  entity:  a  state  or  local  government  or  any 
individual,  group,  or  person  acting  in  a  non-federal 
capacity. 

C.  Background 

Revised  Statute  2477,  Section  8  of  the  Act  of  July  26,  1866 
(43  U.S.C.  932),  repealed  October  21,  1976,  provided: 

The  right  of  way  for  the  construction  of  highways 
over  public  lands,  not  reserved  for  public  uses,  is 
hereby  granted. 

RS  2477  was  a  congressional  grant  of  right-of-way.  Although 
no  action  by  a  federal  agency  was  required  for  a  right  to  be 
obtained  under  RS  2477,  no  right  was  obtained  unless  the 
grant  was  "accepted. "  A  state  or  local  government  or 
individual  accepted  an  RS  2477  grant  for  the  public  by 
constructing  a  public  highway  across  unreserved  public  lands. 
The  validity  of  an  accepted  RS  2477  grant  and  the  scope  of 
the  congressional  offer  is  defined  by  federal,  state,  and 
common  lav. 

Congress  repealed  RS  2477  on  October  21,  1976,  by  enactment 
of  §706  of  the  Federal  Land  Policy  and  Management  A>_- 
(FLPMA) .  90  Stat.  2793.  Repeal  was  subject  to  val_: 
existing  rights.  FLPMA  $701.  Therefore,  rights-of-way  for 
public  highways  accepted  pursuant  to  RS  2477  prior  to  repeal 
may  exist  across  subsequently  established  NPS  lrnds. 
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D.  Judicial  Raengn  jl- j»n 

A  determination  by  a  State  or  Federal  Court  that  all  or  a 
portion  of  the  asserted  right-of-way  has  been  judicially 
determined  to  be  a  "road"  is  conclusive,  and  no  additional 
administrative  review  is  required.  Such  judicial 
determinations  should  be  sent  to  the  Regional  Office  so  that 
records  may  be  so  noted. 

E.  Authority  to  Administratively  Recognize 

The  Organic  Act  of  the  National  Park  Service,  16  U.S.c.  51, 
and  specific  park  enabling  legislation  require  the  NPS  to 
manage  lands  to  conserve  scenic,  natural,  historic,  and 
wildlife  resources  for  enjoyment  by  future  generations. 
Although  the  NPS  was  not  delegated  adjudicative  authority 
over  RS  2477  assertions  by  that  statute,  the  bureau  must 
address  RS  2477  assertions  to  rationally  plan  park  management 
and  fulfill  legislative  mandates. 

The  Secretary  of  the  Interior  issued  a  policy  statement  on 
RS  2477  rights-of-way  on  December  7,  1988.  See  Attachment 
E.  This  policy  statement  set  the  criteria  that  must  be  met 
for  RS  2477  right-of-way  assertions  to  be  recognized  by 
bureaus  of  the  Department  of  the  Interior.  It  also  addressed 
several  management  issues  and  stated  that: 

Land  managing  Bureaus  of  the  Department  should  develop, 
as  appropriate,  internal  procedures  for 
administratively  recognizing  those  highways  meeting 
the  following  criteria  and  recording  such  recognized 
highways  on  the  land  status  records  for  the  area 
managed  by  that  Bureau. 

Under  the  Secretary's  policy,  NPS  administrative  recognition 
of  an  asserted  RS  2477  right-of-way  constitutes  a  finding 
that  there  exists  sufficient  evidence  to  support  probable 
affirmative  action  on  the  assertion  by  a  court  of  competent 
jurisdiction.  NPS  administrative  recognition  does  not  grant 
any  interest  in  land;  NPS  administrative  recognition  merely 
acknowledges  for  land  management  purposes  the  probability  of 
a  pre-existing  right-of-way. 

The  NPS  has  the  authority  and  statutory  obligation  to  manage 
RS  2477  rights-of-way  in  order  to  prevent  derogation  of  park 
values.   See  Attachment  C. 
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ILl PRE-REVIEW    PROCEDtlPFS 

The  following  requirements  must  be  met  by  the  asserting  party  and 
the  following  procedures  shall  be  completed  by  the  NPS  before 
review  of  an  asserted  RS  2477  right-of-way  may  begin. 

A.  Assertion  Requirements 

!»  Identification  of  Asserting  Party  -  Assertions  must  be 
made  by  the  state  or  local  government  with  authority  over 
and  responsibility  for  public  highways  in  the  area  of  the 
asserted  right-of-way. 

If  a  potentially  valid  RS  2477  right-of-way  exists  but 
has  not  been  asserted,  the  NPS  may,  at  its  discretion, 
independently  initiate  an  action  to  determine  the  status 
of  the  subject  land. 

2.  Identification  of  Asserted  Right-of-way  -  Assertions  must 
be  accompanied  by  maps  of  sufficient  detail  to  identify 
the  asserted  right-of-way.  Asserted  RS  2477  rights-of- 
way  must  be  identified  in  such  a  manner  that  the  asserted 
right-of-way  may  be  accurately  located  on  the  ground  by 
a  competent  engineer  or  land  surveyor.  The  NPS  may 
require: 

•  detailed  maps; 

•  a  legal  description; 

•  survey  records;  or 

•  dated  aerial  photographs. 

3.  Submittal  -  An  RS  2477  right-of-way  must  be  asserted  to 
the  NPS  by  the  appropriate  state  or  local  government  to 
be  administratively  recognized.  An  assertion  is  a  written 
claim  that  a  public  highway  was  constructed  over 
unreserved  public  land  before  repeal  of  RS  2477. 
Assertions  must  be  submitted  to  the  superintendent (s)  of 
the  NPS  unit(s)  with  jurisdiction  over  the  lands  affected 
by  the  asserted  right-of-way. 

*.  Documentation  -  The  asserting  state  or  local  government 
must  provide  the  NPS  with  legal  and  historical 
documentation  from  appropriate  competent  authorities  to 
document  the  construction  and  public  nature  of  an  asserted 
RS  2477  right-of-way  with  reasonable  certainty  pursuant 
to  the  review  criteria  in  Part  III. 
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5'  ffi^o1??  ~  *lthou9h  Congress  repealed  RS  2477  on  October 

111!  lii^V^   "  currently  no  deadline  for  asserting  rs 
24/7  rights-of-way.  ' 

6.  £££S  -  No  fees  shall  be  charged  for  reviewing  and 
processing  assertions  of  rs  2477  rights-of-way. 

B.  NPS  Actions 

1'  Assignment  of  Review  -  Superintendents  shall  notify  the 
appropriate  regional  director  upon  receiving  an  RS  2477 
assertion.  Regional  offices  shall  assist  assertion  review 
as  necessary  to  facilitate  consistent  and  equitable 
determinations.  Superintendents  may  request  regional 
office  review  of  an  RS  2477  assertion  if  a  park  lacks 
necessary  staff  or  training;  assertion  review  will  require 
staff  with  specialties  in  realty,  historical  analysis,  and 
federal,  state,  local,  and  common  law. 

The  authority  to  approve  a  determination  against 
administrative  recognition  of  an  asserted  RS  2477  right- 
of-way  shall  rest  with  regional  directors,  and  the 
authority  to  approve  determinations  for  administrative 
recognition  shall  rest  with  the  Director  of  the  NPS. 
However,  regardless  of  the  office  conducting  review  of  an 
assertion,  superintendents  shall  be  the  primary  initial 
.and  continuing  contact  for  state  or  local  governments 
submitting  assertions. 

The  Office  of  the  Regional  Solicitor  should  be  involved 
early  in  the  review  process,  as  appropriate. 

2-  Non-wilderness  Threshold  -  The  reviewing  NPS  office 
shall  determine  if  an  asserted  RS  2477  right-of-way 
crosses  any  lands  within  the  Wilderness  Preservation 
System  or  any  lands  proposed  for  addition  to  the 
Wilderness  Preservation  System  by  the  NPS.  The  reviewing 
NPS  office  shall  draft  a  "Determination  to  withhold 
Administrative  Recognition"  for  any  asserted  rs  2477 
rights-of-way  across  such  lands  and  proceed  pursuant  to 
Part  IV. A.  without  further  review. 

Rights-of-way  and  access  procedures  affecting  wilderness 
areas  in  Alaska  are  governed  by  applicable  provisions  of 
ANILCA  and  regulations  in  43  C.F.R.  36  and  36  C.F.R.  13 
and  apply  in  lieu  of  the  above. 

^.  3.  Public  Notification  -  The  NPS  shall  accept  and  review 

$>  pertinent  information  on  an  RS  2477  assertion  from  all 

^  sources.     After  an  assertion  has  passed  the  non- 

^Kn*  wilderness  threshold,  the  NPS  shall  publish  such  public 
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notice  as  is  considered  necessary  that  it  is  beqinnina 
review  of  an  RS  2477  assertion. 

4.  Sufficiency  of  Documentation,  -  The  reviewing  NPS  office 
shall  make  a  preliminary  determination  on  the  sufficiency 
of  documentation  accompanying  an  RS  2477  assertion.  Each 
assertion  must  fulfill  the  requirements  of  Part  ii.a. 
above  and  include  sufficient  documentation  to  allow 
analysis  of  the  assertion  pursuant  to  Part  III. 

After  making  an  initial  determination  of  sufficiency,  the 
superintendent  shall  make  one  of  the  following  written 
notifications  to  the  asserting  party: 

a.  insufficient  documentation  was  provided  to  allow 
review.  This  notification  shall  indicate  the  nature 
of  the  deficiencies. 

b.  sufficient  documentation  was  provided  to  initiate 
review.  This  notification  shall  also  state  that  the 
NPS  reserves  the  right  to  require  additional 
information  as  necessary. 

5.  Coordination  with  Other  Agencies  -  It  is  the  asserting 
party's  responsibility  to  file  RS  2477  assertions  with 
all  affected  land  managers. 

Determinations  to  administratively  recognize  or  withhold 
recognition  of  asserted  RS  2477  rights-of-way  may  affect 
such  determinations  by  other  land  managers  where  RS  2  4  77 
rights-of-way  cross  lands  under  multiple  administration. 
Therefore,  the  NPS  shall  coordinate  review  of  RS  2  477 
assertions  with  appropriate  adjacent  land  managers.  Every 
effort  should  be  made  to  reach  a  consensus  decision  with 
other  agencies,  however,  the  NPS  shall  make  independent 
administrative  determinations  for  those  sections  of 
asserted  RS  2477  rights-of-way  that  cross  NPS  lands. 


Appendix  II,  Exhibit  L 
page  9  of  44 


ILL REVIEW  CRTTTffTft 

S2  N!LS«aU  a<=Cept  Pertinent  information  on  an  RS  2477  assertion 
from  any  source.  Assertions  shall  be  reviewed  for  compliance  wit£ 
the  following  criteria  quoted  from  the  Secretary  of  the  Interior's 
policy  statement  on  RS  2477  rights-of-way  (12/07/88)  .  see 
Attachment  E.  The  MPS  office  reviewing  an  RS  2477  assertion  shall 
evaluate  the  assertion  as  explained  after  each  quote. 

A.  Unreserved  Public  Land 

"The  ;a,pd?  involved  must  have  been  public  lands,  nor,  reserved 
for  public  uses,  at  the  time  of  aceent.nr,," 

"Public  lands  were  those  lands  of  the  United  States  that  were 
open  to  the  operation  of  the  various  public  land  laws  enacted 
by  Congress." 

"Public  lands,  not  reserved  for  public  uses,  do  not  include 
public  lands  reserved  or  dedicated  by  Act  of  Congress 
Executive  Order,  Secretarial  Order,  or,   in  some  cases! 
classification  actions  authorized  by  statute,  during  the 
existence  of  that  reservation  or  dedication." 

"Public  lands,  not  reserved  for  public  uses,  do  not  include 
public  lands  pre-empted  or  entered  by  settlers  under  the 
public  land  laws  or  located  under  the  mining  laws  which 
ceased  to  be  public  lands  during  the  pendency  of  the  entry 
claim,  or  other." 

1-  Unreserved  Public  Lands  Defined  -  public  lands  were 
unreserved  if  such  lands  were  not  closed  to  the  operation 
of  any  public  land  laws,  and  therefore: 

•  not  withdrawn  by  federal  legislation; 

•  not  withdrawn  by  executive  order; 

•  not  withdrawn  by  departmental  order  (e.g.,  Public  Land 
Order  4582,  December  14,  1968  reserved  all  federal  land 
in  Alaska  not  previously  reserved) ;  or 

•  not  pre-empted,  entered,  appropri' ted,  reserved, 
located,  o»-  otherwise  disposed  of  under  the  public  land 
laws  or  mining  laws. 
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2-  Determination  of  L*nti  SfrilfrJrf  -  Between  1366  and  1976  it 
rs  possible  that  a  single  parcel  of  land  was  subject  to 
and  not  subject  to  RS  2477  numerous  times  through  various 
land  status  changes.  Thus,  a  highway  initiated  while  land 
was  reserved  might  subsequently  qualify  under  RS  2477  if 
the  conditions  were  later  met  when  the  land  returned  to 
the  status  of  unreserved  public  lands.  The  NPS  shall 
determine  and  record  the  dates  during  which  the  subject 
lands  were  public  lands,  not  reserved  for  public  uses,  by 
reviewing  any  or  all  of  the  following  public  land  records: 

•  Bureau  of  Land  Management  (BLM)  Master  Title  Plats 
(MTP)  and  Historical  Indices  (HI) , 

•  NPS  land  status  records, 

•  BLM  and  other  agency  land  status  records,  and 

•  State  and  local  recording  office  records. 

NOTE:  The  reviewing  NPS  office  must  review  any  applicable 
withdrawals  to  determine  the  actual  conditions  of  the 
withdrawals  and  whether  a  withdrawal  effectively  closed 
the  subject  lands  to  the  operation  of  RS  2477.  The 
Regional  Solicitor  should  be  consulted  as  to  whether  or 
not  lands  were  actually  closed. 

B.  Construction 

"SOBW £fi£B of   construction   of   the   highway   must   have 

"Construction  must  have  occurred  while  the  lands  were  public 
lands,  not  reserved  for  public  uses." 

"Construction  is  a  physical  act  of  readying  the  highway  for 
use  by  the  public  according  to  the  available  or  intended  mode 
of  transportation  -  foot,  horse,  vehicle,  etc.  Removing  high 
vegetation,  moving  large  rocks  out  of  the  way,  or  filling  low 
spots,  etc.,  may  be  sufficient  as  construction  for  a 
particular  case." 

"Survey,  planning,  or  pronouncement  by  public  authorities 
may  initiate  construction  but  does  not,  by  itself,  constitute 
construction.  Construction  must  have  been  initiated  prior 
to  the  repeal  of  RS  2477  and  actual  construction  must  have 
followed  within  a  reasonable  time." 

"Road  maintenance  over  several  years  may  equal  actual 
construction." 

"The  passage  of  vehicles  by  users  over  time  may  equal  actual 
construction. ■ 
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1'  COngtrMStJon  Pefin?4  -  For  the  purpose  of  NPS  review  any 
one  of  the  following  may  have  constituted  construction  if 
sanctioned  by  applicable  federal,  state,  local,  or  common 
law  m  effect  at  a  time  when  the  RS  2477  grant  was 
available. 

a.  actual  physical  modifications  were  made  by  non-federal 
entities  to  create  a  physically  continuous  and  clearly 
defined  and  demarcated  route  for  public  highway 
purposes; 

b.  substantial  maintenance  was  conducted  by  non-federal 
entities  for  public  highway  purposes  on  a  definite 
route  during  a  significant  and  uninterrupted  period  of 
time  so  as  to  effect  actual  physical  modifications  of 
the  route  and  create  a  physically  continuous  and 
clearly  defined  and  demarcated  public  highway. 

c.  a  significant  number  of  vehicles  were  driven  by  non- 
federal entities  on  a  definite  route  during  a 
significant  and  uninterrupted  period  of  time  so  as  to 
effect  actual  physical  modifications  of  the  route  and 
create  a  physically  continuous  and  clearly  demarcated 
public  highway. 

For  the  purposes  of  NPS  review,  survey,  planning,  or 
pronouncement  by  public  authorities  does  not  constitute 
construction,  and  actual  construction  (as  discussed  above) 
initiated  by  such  actions  must  have  been  effective  at  a 
time  when  the  RS  2477  grant  was  available. 

2.  Documentation  Required  -  For  the  purpose  of  NPS  review, 
an  RS  2477  assertion  must  be  accompanied  by  sufficient 
evidence  to  document  the  construction  of  the  asserted 
right-of-way.  Documentation  must  clearly  apply  to  the 
asserted  right-of-way  and  clearly  establish  the  act  and 
effective  date  of  construction.  Examples  of  such 
documentation  include  but  are  not  limited  to: 

•  dated  expenditure  records  for  actual  construction; 

•  dated  expenditure  records  for  maintenance; 

•  dated  photographic  records  of  constr  ction  and 
maintenance; 

•  dated  aerial  photography  of  accomplished  construction; 

•  dated  media  references  to  construction,  maintenance, 
or  the  passage  of  vehicles; 

•  affidavits  by  witnesses  to  the  acts  and  dates  of  actual 
construction  or  maintenance; 

•  affidavits  by  witnesses  to  the  acts  and  dates  of  the 
passage  of  vehicles  over  time;  and 
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•  other  dated  records  and  documentation  of  actual 
construction,  maintenance,  or  the  passage  of  vehicles 
from  local,  state,  and  federal  agencies,  or  other 
sources. 

3.  Determination  of  Construction  -  The  NPS  together  with  the 
Regional  Solicitor  if  necessary,  shall  determine  and 
record  if  an  RS  2477  assertion  sufficiently  documents  at 
least  one  of  the  definitions  of  construction  provided 
above,  and  if  so,  the  date  by  which  such  construction  was 
in  effect. 

If  an  assertion  states  and  convincingly  documents 
construction  of  a  highway,  and  the  stated  and  documented 
construction  was  in  effect  at  a  date  the  subject  lands 
were  unreserved  public  lands  as  determined  in  III. A. 2., 
the  NPS  shall  find  that  construction  occurred  for  the 
purpose  of  accepting  the  RS  2477  grant. 

If  an  assertion  fails  to  state  and  convincingly  document 
the  act  of  construction,  or  if  the  stated  and  documented 
construction  was  not  in  effect  until  a  date  the  subject 
lands  were  reserved  as  determined  in  III. A. 2.,  the  NPS 
shall  find  that  construction  did  not  occur  for  the  purpose 
of  accepting  the  RS  2477  grant. 

c.  Public  Highway 

"The  highway  so  constructed  must  be  considered  a  public 
highway." 

"A  public  highway  is  a  definitive  route  or  way  that  is  freely 
open  for  all  to  use.  It  need  not  necessarily  be  open  to 
vehicular  traffic  for  a  pedestrian  or  pack  animal  trail  may 
qualify.  A  toll  road  or  trail  is  still  a  public  highway  if 
the  only  limitation  is  the  payment  of  the  toll  by  all  users. 
Multiple  ways  through  a  general  area  may  not  qualify  as  a 
definite  route,  however,  evidence  may  show  that  one  or 
another  of  the  ways  may  qualify." 

"The  inclu-ion  of  a  highway  in  a  State,  county,  or  municipal 
road  system  cons  itutes  being  a  public  highway." 

"Expenditure  of  construction  or  maintenance  money  by  an 
appropriate  public  body  is  evidence  of  the  highway  being  a 
public  highway." 

"Absent  evidence  to  the  contrary,  a  statement  by  an 
appropriate  public  body  that  the  highway  was  and  still  is 
considered  a  public  highway  will  be  accepted." 


10 
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1<  Public  Highway  BftliilSd  -  All  of  the  following  conditions 
must  have  been  met  for  a  route  to  qualify  as  a  public 
highway.   A  route  must  have  been: 

a.  physically  continuous  and  clearly  defined  and 
demarcated; 

b.  equally  open  to  use  by  all  members  of  the  public; 

c.  actually  used  as  a  public  highway;  and, 

d.  if  state  law  provided  that  an  RS  2477  right-of-way  must 
be  accepted  by  an  official  act  of  a  state  or  local 
government,  the  record  must  show  the  right-of-way  was 
either: 

1)  officially  included  in  a  state  or  local  government 
public  highway  system  at  a  time  when  the  RS  2  4  77 
grant  was  available; 

2)  unofficially  included  in  a  state  or  local  government 
public  highway  system  by  virtue  of  substantial 
construction  or  maintenance  expenditures  on  the 
asserted  right-of-way  by  a  state  or  local  government 
with  authority  over  and  responsibility  for  public 
highways  in  the  area  of  the  asserted  right-of-way 
at  a  time  when  the  RS  2477  grant  was  available;  or 

3)  incontestably  proclaimed  by  the  asserting  state  or 
local  government  at  the  time  of  the  assertion  to 
have  been  a  public  highway  at  a  time  when  the  RS 
2477  grant  was  available  and  to  have  remained  a 
public  highway  from  that  time  forward. 

Note:  Vacation,  including  relinquishment  by  proper 
authority,  occurs  in  accordance  with  State,  local  or 
common  lav  or  Judicial  precedence.  For  highways  held  by 
local  governments,  most  states  have  procedural  statutes 
for  vacation  proposal,  hearing,  and  final  order  by  the 
appropriate  governmental  entity.  For  those  highways  held 
by  tt-  "public  in  general,"  local  statutes  may  or  may  not 
exist.  Vacation  or  relinquishment,  if  in  accordance  with 
state  law  of  an  asserted  RS  2477  right-of-way  by  an 
appropriate  state  or  local  government  at  any  time  previous 
to  the  assertion,  shall  disqualify  the  asserted  right- 
of-way  from  public  highway  status. 

Absent  applicable  federal,  state,  local,  or  common  law  to 
the  contrary,  the  NPS  shall  consider  RS  2477  rights-of- 
way  to  have  been  vacated,  relinquished,  or  abandoned  if 
there  is  demonstrable  long-standing  disuse  of  the  right- 
of-way. 

11 
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2-eSKi0,rf  °f  vac*tion'  relinquishment  or  abandonment  may 
be.  highly  complex.  The  Regional  Solicitor  must  be 
consulted  early  if  such  a  claim  is  to  be  pursued. 

2-  Documentation  Required  -  For  the  purpose  of  NPS  review, 
an  RS  2477  assertion  must  document  the  public  nature  of 
the  asserted  right-of-way  including  the  past  and  current 
purposes,  methods,  and  frequency  of  public  use 
Documentation  must  clearly  apply  to  the  asserted  right- 
of-way  and  clearly  establish  the  public  nature  and 
effective  date  of  public  use.  Examples  of  such 
documentation  include  but  are  not  limited  to: 

•  dated  maps  and  survey  records  indicating  a  defined  and 
demarcated  public  highway; 

•  dated  legislative  or  administrative  proclamations 
adopting  a  right-of-way  as  part  of  a  state  or  local 
government  highway  system; 

•  dated  expenditure  records  for  construction  or 
maintenance  by  an  appropriate  state  or  local 
government ; 

•  dated  photographic  records  of  public  use; 

•  dated  media  references  to  public  use; 

•  affidavits  by  witnesses  to  the  public  access  to  and 
use  of  the  asserted  RS  2477  right-of-way; 

•  other  records  and  documentation  of  public  use  from 
local,  state,  and  federal  agencies,  or  other  sources; 
and 

•  an  incontestable  statement  by  the  asserting  state  or 
local  government  that  the  asserted  right-of-way  was 
and  still  is  considered  a  public  highway. 

3.  Determination  of  Public  Nature  of  Highway  -  The  MPS 
together  with  the  Regional  Solicitor  if  necessary,  shall 
determine  and  record  if  an  RS  2477  assertion  sufficiently 
documents  all  of  the  conditions  necessary  for  the  asserted 
right-of-way  to  qualify  as  a  public  highway,  and  if  so, 
the  date  by  which  the  public  nature  of  the  asserted  right- 
of-way  was  in  effect. 
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If  an  assertion  states  and  convincingly  documents  the 
public  nature  of  an  asserted  right-of-way,  the  asserted 
right-of-way  was  never  vacated,  relinquished,  or  abandoned 
pursuant  to  applicable  federal,  state,  local,  or  common 
law,  and  the  stated  and  documented  public  nature  of  the 
asserted  right-of-way  was  in  effect  and  remained  in  effect 
during  the  dates  the  subject  lands  were  unreserved  public 
lands  as  determined  in  III. A. 2.,  the  NPS  shall  find  that 
the  asserted  right-of-way  was  a  public  highway  for  the 
purpose  of  accepting  the  RS  2477  grant. 

If  an  assertion  fails  to  state  and  convincingly  document 
the  public  nature  of  an  asserted  right-of-way,  the 
asserted  right-of-way  was  vacated,  relinquished,  or 
abandoned,  or  if  the  stated  and  documented  public  nature 
of  the  asserted  right-of-way  was  not  in  effect  or  did  not 
remain  in  effect  until  a  date  the  subject  lands  were 
reserved  as  determined  in  III. A. 2.,  the  NPS  shall  find 
that  the  asserted  right-of-way  was  not  a  public  highway 
for  the  purpose  of  accepting  the  RS  2477  grant. 
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iv.    review  PRoemrmr.g 

The  NPS  shall  evaluate  an  RS  2477  assertion  as  outlined  in  Part 
III.  and  make  a  determination  to  either  withhold  or  provide 
administrative  recognition  of  the  asserted  RS  2477  right-of-way. 

A.  Determination  to  Withhold  Administrate vb  Recognition 

1-  Reviewing  Office  at  Park  or  Regional  Level  -  if  an  RS  2477 
assertion  does  not  include  sufficient  documentation  to 
convincingly  support  the  assertion  and  meet  the  above 
criteria,  the  reviewing  NPS  office  shall  draft  a 
"Determination  to  Withhold  Administrative  Recognition." 
Such  statements  shall  address  the  nature  and  extent  of 
the  assertion's  deficiencies. 

2.  Regional  Office  Review  -  The  reviewing  NPS  office  shall 
submit  each  draft  "Determination  to  Withhold 
Administrative  Recognition"  to  the  appropriate  regional 
director  for  review. 

If  the  regional  director  does  not  concur  with  the  draft 
"Determination  to  Withhold  Administrative  Recognition" 
the  draft  shall  be  returned  to  the  reviewing  NPS  office 
for  either  additional  evaluation  and  revision  or  drafting 
of  a  "Statement  of  Administrative  Recognition"  as  may  be 
appropriate.   See  Part  IV. B.  and  Attachment  A. 

If  the  regional  director  concurs  with  the  draft 
"Determination  to  Withhold  Administrative  Recognition" 
the  regional  office  shall  sign  the  draft  and  return  it  to 
the  superintendent. 

3 .  Notifications  -  Following  the  return  of  a  signed 
"Determination  to  Withhold  Administrative  Recognition" 
from  the  appropriate  regional  director,  the  superintendent 
shall  make  written  notification  to  the  asserting  party  and 
provide  a  copy  of  the  signed  "Determination  to  Withhold 
Administrative  Recognition" 
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8-  QftSsgalaasiaa  to  Provide  ^miniasgaAIai  Recognition 

1-  R?vi9VJnq  Office  at  the  Park  or  Regional  Level  -  If  an  Rs 
2477  assertion  includes  sufficient  documentation  to 
convincingly  support  the  assertion  and  meet  the  above 
criteria,  the  reviewing  NPS  office  shall: 

a.  determine  the  scope  of  the  asserted  RS  2477  right-of- 
way.   See  Attachment  B. 

b.  draft  terms  and  conditions  on  the  use  of  the  asserted 
RS  2477  right-of-way  as  may  be  necessary  to  prevent 
degradation  of  the  natural  and  cultural  resources, 
associated  values,  and  visitor  use  and  enjoyment  of 
lands  under  NPS  jurisdiction,  and  comply  with  park 
planning  documents.   See  Attachment  C. 

c.  draft  a  recommendation  for  administrative  recognition 
in  the  form  of  an  unsigned  "Statement  of  Administrative 
Recognition."  Such  statements  shall  incorporate  the 
determination  of  scope  and  terms  and  conditions  on  the 
use  of  the  RS  2477  right-of-way  required  above.  See 
Attachment  A. 

2.  Regional  Office  Review  -  The  reviewing  NPS  office  shall 
submit  recommendations  for  administrative  recognition,  in 
the  form  of  an  unsigned  "Statement  of  Administrative 
Recognition"  to  the  appropriate  regional  director  for 
review. 

If  the  regional  director  does  not  concur  with  the 
recommendation,  the  recommendation  shall  be  returned  to 
the  reviewing  office  for  either  a  determination  to 
withhold  recognition,  as  described  in  IV. A. ,  or  additional 
evaluation  as  may  be  appropriate. 

If  the  regional  director  concurs  with  the  recommendation, 
the  regional  director  shall  submit  the  recommendation  for 
administrative  recognition  to  the  office  of  the 
appropriate  regional  solicitor  for  final  approval  of  legal 
sufficiency. 

3.  Washington  Office  Review  -  Following  final  approval  of 
legal  sufficiency,  the  appropriate  regional  director  shall 
submit  four  (4)  copies  of  the  recommendation  for 
administrative  recognition  to  the  Director  of  the  NPS. 
The  Director  of  the  NPS  shall  review  all  recommendations 
for  administrative  recognition. 
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If  the  Director  of  the  NPS  does  not  concur  with  the 
recommendation  for  administrative  recognition,  the 
recommendation  shall  be  returned  to  the  reviewing  nps 
office  for  either  a  determination  to  withhold  recognition, 
as  described  in  Part  IV. A.,  or  additional  evaluation  as 
may  be  appropriate. 

If  the  Director  of  the  NPS  concurs  with  the  recommendation 
for  administrative  recognition,  the  Director  shall  sign 
all  four  (4)  copies  of  the  "Statement  of  Administrative 
Recognition"  and  return  three  (3)  signed  copies  to  the 
reviewing  NPS  office. 

4.  Notifications  -  Following  the  return  of  three  (3)  signed 
copies  of  the  "Statement  of  Administrative  Recognition" 
from  the  Director  of  the  NPS,  the  reviewing  NPS  office 
shall: 

a.  submit  two  (2)  signed  copies  to  the  superintendent. 
The  superintendent  shall  transmit  one  copy  to  the 
asserting  state  or  local  government  and  retain  one  copy 
in  park  files. 

b.  submit  one  (1)  signed  copy  to  the  appropriate  regional 
rights-of-way  coordinator  for  regional  office  files. 

c.  publish  legal  public  notice  of  NPS  administrative 
recognition  of  the  asserted  RS  2477  right-of-way. 

d.  arrange  for  the  recording  of  the  administratively 
recognized  RS  2477  right-of-way  on  the  land  status 
maps,  including  NPS  land  ownership  maps,  for  each 
affected  NPS  unit. 

e.  notify  the  appropriate  office  of  the  Bureau  of  Land 
Management. 

c.  Additional  Review 

The  NPS  reserves  authority  to  accept  and  review  additional 
documentation  pertinent  to  RS  ?477  determinations  and,  if 
warranted,  change  administratis  determinations.  A  party 
may  submit  additional  information  to  the  superintendent  only 
if  such  information  could  be  reasonably  expected  to 
substantively  alter  the  record  and  previous  findings. 
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D.  APPEAL 

Acknowledgement  or  non-acknowledgement  of  the  existence  of 
an  RS  2477  right-of-way  is  an  administrative,  not  an 
adjudicative  action,  and  is  not  subject  to  appeal. 

.  A  party  wishing  to  contest  an  RS  2477  determination  may  file 
suit  in  a  court  of  competent  jurisdiction. 
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ATTACHMENT  A 

STATEMENT  OF  ADMIN T STRATI V?  PflrnrTMTTTnr 

A  "Statement  of  Administrative  Recognition"  by  the  NPS  for  rs  2477 
rights-of-way  across  NPS  lands  shall  include: 

A.  identification   of   the   asserting   party,   including   all 
information  required  at  Part  II. A. 1.  above; 

B.  identification  of  the  asserted  right-of-way,  including  all 
information  required  at  Part  II. A. 2.  above; 

c.  findings  pursuant  to  the  criteria  in  Part  III.  above; 

D.  a  determination  of  the  scope  of  the  asserted  RS  2477  right- 
of-way  pursuant  to  Attachment  B. 

E.  terms  and  conditions  for  management  of  the  asserted  RS  2477 
right-of-way  pursuant  to  Attachment  C. 

F.  a  signature  page  for  the  Director  of  the  NPS,  including  the 
following  disclaimers: 

Administrative  recognition  of  RS  2477  rights-of-way  across 
National  Park  Service  lands  by  the  National  Park  Service 
does  not  grant  any  interest  in  land;  such  administrative 
recognition  is  an  acknowledgment  of  the  probable  validity 
of  a  right-of-way  established  under  RS  2477. 

The  National  Park  Service  reserves  management  authority 
over  administratively  recognized  RS  2477  rights-of-way 
across  National  Park  Service  lands  pursuant  to  applicable 
federal,  state,  local,  and  common  law. 
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ATTACTflfflrr  g 
DETERMTMftTT0N  OF  fifrppfl 


I .     BACKGROTTNn 

Property  rights  may  include  the  right  to  possess,  use  diSDO« 
transfer,  encumber,  exclude,  or  any  other  right  of  oJnership  P  ?he 
scope  of  a  right-of-way  is  that  collection  of  property  rights  that 
arlb6enTgHranJ1  "  all°W  on«-P»rty  to  cross  ?hePlands  of  another 
I2SS;*..  o  %  c-S-  C0Uf*  of  APPeals'  Tenth  Circuit,  stated  in 
footnote  9  of  Sierra  ci»h  v.  Hodel  (Burr  Trail) ,  that, 

The  "scope"  of  a  right-of-way  refers  to  the  bundle  of  property 
rights  possessed  by  the  holder  of  the  right-of-way.  This  bundle 
is  defined  by  the  physical  boundaries  of  the  right-of-way  as 
well  as  the  uses  to  which  it  has  been  put.  848  F.2d  1068  (10th 
w  ir  ■  x  9  o  o } « 

The  scope  of  an  RS  2477  right-of-way  administratively  recognized 
by  the  NPS  is  the  set  of  property  rights  the  NPS  acknowledges  were 
accepted  by  construction  of  a  public  highway  across  unreserved 
public  lands  before  repeal  of  RS  2477.  Only  those  property  rights 
that  could  be  lawfully  accepted  under  applicable  federal,  state 
local,  and  common  law  in  effect  at  the  latest  time  when  the  RS  2477 
grant  was  available  shall  be  administratively  recognized  by  the 

li, DETERMINATION 

The  reviewing  NPS  office  shall  determine  the  scope  of  asserted  rs 
2477  rights-of-way  that  will  be  recommended  for  administrative 
recognition  by  the  NPS.  Such  determinations  shall  be  included  as 
part  of  any  unsigned  "Statement  of  Administrative  Recognition" 
submitted  as  a  recommendation  for  administrative  recognition. 

Determinations  of  scope  shall  address  at  least  three  elements  from 
the  bundle  of  property  rights  that  constitute  the  scope  of  rs  24  77 
rights-of-way,  including:  width,  use,  and  development. 

A-  width 

According  to  the  Secretary  of  the  Interior's  policy  statement 
on  RS  2477,  the  width  of  an  RS  2477  right-of-way 
administratively  recognized  by  the  NPS  is  to  be  determined 
in  the  following  manner: 
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"For  those  highway  R/Ws  in  the  State,  county,  or  municipal 
road  system,  i.e.,  the  R/W  is  held  and  maintained  by  the 
appropriate  government  body,  the  width  of  the  R/w  is  as 
specified  for  the  type  of  highway  under  state  law,  if  any, 
in  force  at  the  time  the  grant  could  be  accepted." 

HIn  some  cases,  the  specific  R/W  may  have  been  given  a 
lesser  or  greater  width  at  the  time  of  creation  of  the 
public  highway  than  that  provide  in  State  law." 

"Where  State  law  does  not  exist  or  is  not  applicable  to 
the  specific  highway  R/W,  the  width  will  be  determined  in 
the  same  manner  as  non-governmental ly  controlled 
highways." 

"Where  the  highway  R/W  is  not  held  by  a  local  government 
or  State  law  does  not  apply,  the  width  is  determined  from 
the  area,  including  appropriate  back  slopes,  drainage 
ditches,  etc.,  actually  in  use  for  the  highway  at  the 
later  of  (1)  acceptance  of  the  grant  or  (2)  loss  of  grant- 
authority  under  RS  2477,  e.g.,  repeal  of  RS  2477  on 
October  21,  1976,  or  an  earlier  removal  of  the  land  from 
the  status  of  public  lands  not  reserved  for  public  uses." 

Therefore,  the  reviewing  NPS  office  shall  determine  the  width 
of  an  asserted  RS  2477  right-of-way  that  will  be  recommended 
for  administrative  recognition  by  one  of  the  following 
methods,  as  appropriate: 

5.  if  an  asserted  RS   2477   right-of-way  that  will   be 
recommended  for  administrative  recognition  was  either: 

a.  officially  included  in  a  state  or  local  government 
public  highway  system  at  the  latest  time  when  the  RS 
2477  grant  was  available,  or 

b.  unofficially  included  in  a  state  or  local  government 
public  highway  system  by  virtue  of  substantial 
construction  or  maintenance  expenditures  on  the 
asserted  right-of-way  by  a  state  or  local  government 
with  authority  ever  and  responsibility  for  public 
highways  <n  the  area  of  the  asserted  right-of-way  at 
a  time  when  the  RS  2477  grant  was  available, 
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wiS?h   f,   —f  the  RS  2477  ri<?ht-of-way  would  be  that 
width,  if  any,  that  attached  to  the  right-of-way  pursuant 
to  the  applicable  state  law,  if  any,  in  effect  at 
latest  time  when  the  RS  2477  grant  was  available. 

NOTE:   When  applicable  state  law  states  that  the  width  of 
an  RS  2477  right-of-way  is  that  width  reasonable  and 
necessary  for  the  needs  of  the  particular  right-of-way 
or  terms  to  that  effect,  "reasonable  and  necessary"  shall 
be  defined  by  the  circumstances  and  uses  in  effect   and 
width  actually  utilized  for  public  highway  purposes 
including  appropriate  bac1-  slopes,  drainage  ditches,  etc 
at  the  latest  time  when  cne  RS  2477  grant  was  available! 

6.  If  an  asserted  RS   2477   right-of-way  that  will  be 
recommended  for  administrative  recognition  was  either: 

a.  officially  or  unofficially  included  in  a  state  or  local 
public  highway  system,  but  no  applicable  state  law  was 
in  effect  at  the  latest  time  when  the  RS  2  477  grant  was 
available,  or 

b.  not  included  in  a  state  or  local  public  highway  system 
at  the  latest  time  when  the  RS  2477  grant  was 
available, 

then  the  width  of  the  RS  2477  right-of-way  is  that  width 
actually  utilized  for  public  highway  purposes,  including 
appropriate  back  slopes,  drainage  ditches,  etc.,  at  the 
latest  time  when  the  RS  2477  grant  was  available. 


B.  Use 


Authorized  use  of  a  right-of-way  typically  extends  to 
construction,  operation,  maintenance,  and  termination  of 
facilities  in  support  of  the  purpose  of  the  right-of-way. 
RS  2477  was  a  grant  of  right-of-way  for  public  highway 
purposes.  Acceptance  of  the  grant  required  construction  of 
a  public  highway.  According  to  the  Secretary  of  the 
Interior's  policy  statement  on  RS  2477, 

"Facilities  such  as  road  drainage  ditches,  back 
and  front  slopes,  turnouts,  rest  areas,  and  the  like,  that 
facilitate  use  of  the  highway  by  the  public  are  considered 
part  of  the  public  highway  R/W  grant." 
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"Other  facilities  such  as  telephone  lines,  electric  lines 
etc.,   that  were  often  placed  along  highways  do  not 
facilitate  use  of  the  highway  and  are  not  considered  parr 
of  the  public  highway  R/w  grant...." 

NOTE:  BLM  rules  in  effect  prior  to  November  7,  1974,  may 
have  permitted  such  ancillary  uses.  Consult  the  Regional 
Solicitor.  Proposals  for  new  ancillary  uses  on  recognized 
RS  2477  rights-of-way  are  handled  under  normal  National 
Par*  service  procedures. 

Therefore,  the  reviewing  NPS  office  shall  evaluate  assertion 
documentation,  other  historical  documentation  identified 
during  assertion  review,  and  applicable  federal,  state, 
local,  and  common  law  to  determine  what  uses  properly 
attached  to  the  right-of-way  for  public  highway  .purposes  at 
the  latest  time  when  the  RS  2477  grant  was  available.  Such 
determinations  shall  identify,  as  appropriate: 

1.  those  uses  facilitating  public  highway  purposes  that  were 
supported  by  the  asserted  RS  2477  right-of-way  as 
constructed  at  the  latest  time  when  the  RS  2477  grant  was 
available; 

2.  the  intended,  available,  and  actual  modes  of 
transportation  supported  by  the  asserted  RS  2477  right- 
of-way  as  constructed  at  the  latest  time  when  the  RS  2477 
grant  was  available; 

7.  the  seasonal  patterns  of  public  use  supported  by  the 
asserted  RS  2477  right-of-way  as  constructed  at  the  latest 
time  when  the  RS  2477  grant  was  available. 

C.  Development 

The  holder  of  a  right-of-way  may  have  a  property  right  to 
modify,  upgrade,  or  improve  the  facilities  associated  with 
the  right-of-way.  This  right  does  not  extend  or  apply 
outside  or  beyond  the  scope  of  the  right-of-way. 

therefore,  the  reviewing  NPS  office  shall  determine  the 
extent  of  any  right  to  improve  the  asserted  RS  477  right- 
of-way  facilities  based  on: 

1.  the  width  of  the  RS  2477  right-of-way  recommended  for  NPS 
administrative  recognition  as  determined  above; 

2.  the  uses  for  public  highway  purposes  that  attached  to  the 
RS  2477  right-of-way  recommended  for  NPS  administrative 
recognition  as  determined  above; 

3.  applicable  federal,  state,  local,  and  common  law. 
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*?2jf2  J;  !  SC°Pe-  °f  adfflinistratively  recognized  Rs  2477 
S??27?f;?iy'  ?3??r  modificatio"'  grading,  or  improvement 
of  facilities  shall  require  NPS  compliance  with  the  National 
Environmental  Policy  Act,  the  National  Historic  Preservation 
Act,  and  in  Alaska,  the  Alaska  National  Interest  Lands 
Conservation  Act.  Although  the  NPS  may  have  no  authority  to 
deny  such  changes  within  the  scope  of  RS  24  77  rights-of-way 
it  does  have  a  responsibility  to  prevent  degradation  of 
underlying  and  adjacent  park  lands.  The  U.S.  Court  of 
Appeals,  Tenth  Circuit,  found  in  Sierra  Club  v.  Hod^  (Burr 
Trail)  that  the  Bureau  of  Land  Management  had  such 
responsibility  with  regards  to  Wilderness  Study  Areas  fWSAl 
and  stated  that, 

. . .when  a  proposed  road  improvement  will  impact  a  WSA  the 
agency  has  the  duty... to  determine  whether  there  are  less 
degrading  alternatives,  and  it  has  the  responsibility  to 
impose  an  alternative  it  deems  less  degrading  upon  the 
nonfederal  actor.  While  this  obligation  is  limited  by 
BLM's  inability  to  deny  the.  improvement  altogether,  it  is 
sufficient,  we  hold,  to  invoke  NEPA  requirements.  843 
F.2d  1068  (10th  Cir.  1988). 

Outside  the  scope  of  administratively  recognized  RS  2  4  77 
rights-of-way,  no  expanded  width,  altered  use,  or  improved 
facilities  shall  be  permitted  on  NPS  lands  without 
appropriate  additional  authorization  by  the  NPS  and 
compliance  with  all  applicable  federal  laws,  including  the 
National  Environmental  Policy  Act,  the  National  Historic 
Preservation  Act,  and  in  Alaska,  the  Alaska  National  Interest 
Lands  Conservation  Act.  In  general,  excepting  specific 
language  In  park  units*  establishing  legislation,  the  NPS  is 
not  authorised  to  grant  rights-of-way  across  park  lands  for 
public  highway  purposes. 
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ATTACHMENT  r 
TERMS  AND  cnMflTTTn^ 

It    A.PTH9RITY 

The  Organic  Act  of  the  National  Park  Service,  16  U.S.C.  l,  and 
specific  park  enabling  legislation  require  the  NPS  to  manage  lands 
to  conserve  scenic,  natural,  historic,  and  wildlife  resources  for 
enjoyment  by  future  generations.  Therefore,  the  NPS  has  the 
statutory  authority  and  obligation  to  manage  RS  2477  rights-of- 
way  across  NPS  lands  to  prevent  derogation  of  park  values. 

The  Secretary  of  the  Interior's  RS  2477  policy  (12/07/88)  states 
in  the  section  titled,  "Responsibilities  of  Agency  and  Right-of- 
way  Holder,"  that  under  RS  2477,  the  Department  has  management 
control  over  use  of  RS  2477  rights-of-way  if  unnecessary 
degradation  of  the  servient  estate  can  be  demonstrated.  The  policy 
also  states  that  the  NPS  may  have  even  greater  management  authority 
over  RS  2477  rights-of-way  pursuant  to  other  applicable  law. 
Furthermore,  the  policy  states  that  whereas  RS  2477  did  not 
authorize  Departmental  review  and/or  approval  • of  reasonable 
activities  within  RS  2477  rights-of-way,  such  review  and  approval 
may  be  authorized  by  other  applicable  law.   See  Attachment  £. 

In  U.S.  v.  Vooler.  the  U.S.  Court  of  Appeals,  Ninth  Circuit,  stated 
that  both  the  Organic  Act  of  the  National  Park  Service,  and  the 
Mining  in  the  Parks  Act,  16  U.S.C.  51902,  authorize  the  NPS  to 
regulate  use  of  RS  2477  rights-of-way  to  prevent  derogation  of  park 
values.  Regarding  one  alleged  RS  2477  right-of-way,  the  Voaler 
court  wrote  that, 

Even  if  we  assume  that  the  trail  is  an  established  right  of  way, 
we  do  not  accept  Vogler's  argument  that  the  government  is 
totally  without  authority  to  regulate  the  manner  of  its  use. 

Congress  has  made  it  clear  that  the  Secretary  has  broad  power 
to  regulate  and  manage  national  parks.  The  Secretary's  power 
to  regulate  within  a  national  park  to  "conserve  the  scenery  and 

the  nature  and  historic  objects  and  wildlife  therein " 

applies  with  equal  force  to  regulating  an  established  right  of 
way  within  the  park.  In  Wilkenson  v.  Dept.  of  Interior.  634  F. 
Supp.  1265  (D.  Colo.  1986) ,  the  district  court  of  Colorado 
upheld  the  authority  of  the  NPS  to  ban  commercial  access  along 
an  established  RS  2477  right  of  way  within  the  Colorado  National 
Monument,  and  the  court  rejected  an  area  resident's  claim  that 
the  use  of  the  road  could  not  be  regulated.   The 
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court  found  the  regulation  to  be  well  within  the  broad  qrant  of 

n^eLarv^n16  U'S-C'  §1'  Siailarly,  the  regulations  5?2  «J 
necessary  to  conserve  the  natural  beauty  of  the  Preserve- 
therefore,  they  lie  within  the  government's  power  to  regulate 
national  parks.  Moreover,  the  Mining  in  the  ParJcs  Act  provides 
that  "all  activities  resulting  from  the  exercise  of  valid 
existing  mineral  rights  on  patented  or  unpatented  mining  claims 
within  any  area  of  the  National  Park  System  shall  be  subject  to 
such  regulations  prescribed  by  the  Secretary  of  the  Interior  as 
he  deems  necessary  or  desirable  for  the  preservation  and 
management  of  those  areas."  Thus,  the  government  is  not  without 
authority  to  regulate  the  manner  of  Vogler's  use  of  the 
Bielenberg  trail.  359  F  2d  638  (9th  Cir. ,  1988)  [citations  and 
footnotes  omitted] 

IL TERMS  AND  CONDITIONS 

The  reviewing  NPS  office  shall  draft  terms  and  conditions  on  the 
construction,  operation,  maintenance,  and  termination  of  asserted 
RS  2477  rights-of-way  that  will  be  recommended  for  administrative 
recognition  by  the  NPS.  Such  determinations  shall  be  included  as 
part  of  any  unsigned  "Statement  of  Administrative  Recognition" 
submitted  as  a  recommendation  for  administrative  recognition,  when 
appropriate,  terms  and  conditions  may  also  be  incorporated  in  a 
Memorandum  of  Understanding  between  the  NPS  and  state  or  local 
governments  asserting  RS  2477  rights-of-way. 

Terms  and  conditions  shall  address  all  elements  of  asserted  RS  2  477 
rights-of-way  that  will  be  recommended  for  administrative 
recognition  necessary  to  prevent  derogation  of  NPS  values,  and 
shall  include,  as  appropriate: 

A.  requirements  to  comply  with  applicable  federal,  state,  local, 
and  common  law,  and  applicable  regulations; 

B.  requirements  to  limit  use  of  the  right-of-way  to  the  purposes 
authorized  pursuant  to  RS  2477,  within  the  scope  that  will 
be  administratively  recognized  by  the  NPS; 

C.  requirements  to  ensure  that  to  the  maximum  extent  feasible, 
RS  2477  rights-of-way  are  used  in  a  manner  compatible  with 
the  purposes  for  which  affected  NPS  lands  were  established, 
and  approved  NPS  management  plans; 

D.  requirements  to  ensure  that  visitor  use  and  enjoyment  of  park 
resources  is  protected  in  accordance  with  approved  NPS 
management  plans; 
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E.  requirements  for  restoration,  revegetation,  and  curtailment 
of  erosion  on  lands  affected  by  rs  2477  rights-of-way; 

F.  requirements  to  halt  any  activities  with  the  potential  to 
disturb  or  destroy  archeological,  paleontological,  or 
historical  resources  upon  discovery  of  such  resources; 

G.  requirements  for  notification  of  appropriate  park 
superintendents  in  writing  not  less  than  ten  (10)  working 
days  prior  to  the  '  start  of  construction,  operation, 
maintenance,  or  termination  of  RS  2477  rights-of-way  across 
MPS  lands; 

H.  requirements  to  ensure  that  activities  within  RS  2477  rights- 
of-way  will  not  violate  applicable  air  and  water  quality 
standards  and  related  facility  siting  standards  established 
pursuant  to  law; 

I.  requirements  for  holders  of  RS  2477  rights-of-way  to  do 
everything  reasonably  within  their  power  to  prevent  and 
suppress  fires  on  or  near  such  rights-of-way; 

J.  requirements  to  prevent  damage  to  the  environment,  including 
damage  to  fish  and  wildlife  habitats; 

K.  requirements  to  prevent  hazards  to  public  health  and  safety; 

L.  requirements  to  allow  superintendents  or  other  authorized 
NFS  officials  to  enter  and  inspect  RS  2477  rights-of-way 
without  restriction; 

M.  requirements  to  employ  measures  to  avoid  or  minimize  adverse 
environmental  or  social  impacts;  and 

N.  in  Alaska,  requirements  to  protect  the  interests  of  those 
individuals  living  near  RS  2477  rights-of-way  who  rely  on 
the  fish,  wildlife,  and  biotic  resources  of  the  area  for 
subsistence  purposes. 

Terms  and  conditions  may,  for  example: 

•  set  minimum  or  maximum  road  standards  for  borrow  sources, 
staging  areas,  materials  stor?  je,  road  surfaces,  design 
speed,  drainage  systems,  culverts,  bridges,  pul louts, 
turnarounds,  signage,  fencing,  etc.; 

•  limit  or  prohibit  certain  types  of  vehicles, 

•  require  or  limit  maintenance  activities, 

•  provide  for  seasonal,  temporary,  or  emergency  closures, 
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require  resource  monitoring  and  impact  mitigation, 
require  plans  for  activities  within  the  scope  of  the  riaht- 
of-way  subject  to  written  NPS  approval,  9 

require  compliance  with  applicable  federal,  state,  local  or 
common  law  including  the  National  Environmental  Poiicv  Act 
the  National  Historic  Preservation  Act,  and  in  Alaska,  the 
Alaska  National  Interest  Lands  Conservation  Act. 
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ATTACHMENT  n 
SAMPLE  DoeuMFVTfl 

I.   Sample  Public  Notice  and  Press  Release  —  Beginning  Review 
of  an  RS  2477  Assertion 

II.  Insufficiency/Sufficiency  of  Documentation 

III.  Determination  to  Withhold  Administrative  Recognition 

IV.  Statement  of  Administrative  Recognition 

V.  Determination  of  Scope 

VI.  Terms  and  Conditions 

VII.   Final  Public  Notice  —  Administrative  Recognition  of  an  RS 
2477  Assertion 
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I 

Public  Notice  (Sample) 

Draft  Press  Release/Notice 

Superintendent  John  0.  Lancaster  announced  that  Kane  County  has 
asserted  a  right-of-way  for  the  Warm  Creek  Road  within  Glen  Canyon 
National  Recreation  Area.  Under  an  1866  law  called  Revised  Statute 
2477,  rights-of-way  were  granted  for  the  purpose  of  establishing 
public  highways.  Although  RS  2477  was  repealed  in  1976, 
controversies  periodically  arise  regarding  whether  a  public  highway 
was  established  pursuant  to  the  congressional  grant  under  RS  2477. 

In  the  management  of  Federal  lands,  it  is  necessary  to  determine 
the  existence  of  public  highway  grants  obtained  under  RS  2477.  To 
determine  this,  the  National  Park  Service  (NPS)  has  developed  an 
administrative  process  to  evaluate  the  probable  existence  of  these 
rights-of-way. 

For  an  assertion  to  be  acknowledged  by  the  NPS,  the  road  must  have 
been  constructed  and  maintained  across  public  land  for  public  use 
prior  to  the  withdrawal  of  these  lands  from  the  public  domain.  For 
Kane  County  to  have  a  right-of-way,  the  road  must  have  been 
constructed  prior  to  1910. 

The  NPS  has  initiated  a  formal  RS  2477  determination  process  for 
the  Warm  Creek  Road  inside  Glen  Canyon  National  Recreation  Area. 
The  road  crosses  the  following  lands: 

T435.,  R3E.,  SLM 
Sec.  9,  10,  12-18 

T43S.,R4E,  SLM 
Sec.  5-7 

T42S.,  R4E.,  SLM 
Sec.  31,  32 

Anyone  having  information  on  the  con.  ^ruction  of  th»  Warm  Creek 
Road  is  urged  to  provide  that  information  to  Glen  Can-  on  National 
Recreation  Area.  This  information  must  be  provided  wiUiin  30  days 
of  this  notice. 

For  information . on  the  specific  route  being  reviewed,  or  if  you 
have  information  that  would  assist  the  NPS  in  making  the  required 
RS  2477  determination,  please  contact  Victor  Knox,  Chief,  Division 
of  Professional  Services,  Glen  Canyon  National  Recreation  Area, 
P.  O.  Box  1507,  Page,  Arizona  86040. 

MOTS:   This  is  a  sample  only,   other  forms  of  public  notification 
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II 

INSUFFICIENCY/ SUFFICIENCY  OF  DOCUMENTATION 

We  have  received  your  assertion  of  the  existence  of  a  right-of- 
way  along  the road  pursuant  to  the  authority  of 

ltatuen(RS)  247^/^  °f  JUly  26'  I866'  comaonly  knov"  «  R«vi.«d 

-THEN,  EITHER- 

Insuf f icient  documentation  was  provided  to  allow  us  to  proceed  with 
a  review  of  your  assertion. 

(HERE  LIST  THE  DEFICIENCIES) 

Upon  receipt  of  this  information,  we  will  proceed  with  review  and 
administrative  determination. 

-OR- 

You  appear  to  have  provided  sufficient  information  for  us  to  beqin 
the  review  process,  although  it  may  be  that  during  such  review,  we 
may  determine  that  further  information/documentation  will  be 
necessary. 

We  will  shortly  publish  a  public  notice  of  your  assertion  The 
public  will  have  thirty  days  from  the  date  of  such  notice  to 
provide  information  relative  to  this  asserted  right-of-way  An 
administrative  determination  as  to  the  validity  of  this  right-of- 
way  will  be  made  within  a  reasonable  time  thereafter. 


30 

Appendix  II,  Exhibit  L 

page  33  of  44 


Ill 

DETERMINATION  TO  WITHHOLD  ADMINISTRATIVE  RECOGNITION 

The  National   Park  Service  has  examined  the  assertion  that 

road  was  accepted  by    fasserten 

pursuant  to  Section  8  of  the  Act  of  July  26,  18  66,— ommonly  knolTn" 
as  Revised  Statute  (RS)  2477. 

We  have,  for  administrative  purposes  only,  determined  that  the 
Congressional  Grant  offered  in  RS  2477  over  formerly  public  lands 
now  administered  by  the  NPS  did  not  attach  since: 

USE  APPROPRIATE  PARAGRAPH 

-Construction  did  not  occur  prior  to  the  withdrawal  of  the 
land  for park  on . 

-The  road  was  not  a  public  highway  at  the  time  the  grant  was 
available. 

-The  lands  over  which  the  road  passes  were  reserved  from 

fdate) ,  pursuant  to  ,  and  thus  not 

available  for  an  RS  2477  grant. 

Sincerely, 


Regional  Director 

cc: 

Bureau  of  Land  Management  State  Office 

Regional  Solicitor 


Appendix  II,  Exhibit  L 
page  34  of  44 


Ill  (alternate) 

DETERMINATION  TO  WITHHOLD  ADMINISTRATIVE  RECOGNITION 

The  National   Park  Service  haa  examined  the  assertion  that 

.     road  was  accepted  by    (asserten 

pursuant  to  Section  8  of  the  Act  of  July  26,  lS66,~conunonly  Known 
as  Revised  Statute  (RS)  2477. 

We  have,  for  administrative  purposes  only,  determined  that  the 

. road  has  been  abandoned  due  to  long-standina 

disuse  of  this  road  by  the  public. 

The  National  Park  Service  does  not  recognize  the  existence  of  this 
claimed  right-of-way. 

Sincerely, 


Regional  Director 

cc: 

Bureau  of  Land  Management  State  Office 

Regional  Solicitor 
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IV 
ACKNOWLEDGEMENT  OF  RIGHT-OF-WAY 

Asserting  party:   (See  Part  II  A.I.) 

Identification  asserted  right-of-way:   (See  Part  II  A. 2.) 

The  National  Park  Service  has  examined  the  assertion  that  the 
above-identified  road  was  accepted  as  a  public  road  by 

— (asserter) pursuant  to  Section  8  of  the  Act  of  July 

26,  1866,  commonly  known  as  Revised  Statue  (RS)  2477. 

We  have,  for  administrative  purposes  only,  determined  that 

_ (asserter) has  accepted  the  Congressional  Grant  offered 

in  RS  2477,  over  formerly  public  lands  now  administered  by  the 
NPS,  for  the  above- identified  road. 

This  administrative  determination  recognizes  your  right  to 
operate  and  maintain,  within  the  scope  of  the  right-of-way  as  set 
forth  in  Attachment  No.  l  hereto,  and  to  terminate  the 
mmmm road. 

Pursuant  to  the  National  Park  Service  Organic  Act,  Section  l 
and/or  the  minining  in  the  Parks  Act,  16  U.S.C  Section  1902, 

operation  and  maintenance  of  the road 

within  the  scope  of  the  right-of-way  is  further  subject  to  the 
terms  and  conditions  set  forth  in  Attachment  No.  2  hereto: 

Administrative  recognition  of  RS  2477  rights-of-way  across 
National  Park  Service  lands  by  the  National  Park  Service 
does  not  grant  any  interest  in  land;  such  administrative 
recognition  is  an  acknowledgment  of  the  probable  validity  of 
a  right-of-way  established  under  RS  2477. 

The  National  Park  Service  reserves  management  authority  over 
administratively  recognized  RS  2477  rights-of-way  across 
National  Park  Service  lands  pursuant  to  applicable  federal, 
state,  local,  and  common  lav. 

Trts  acknowledgement  will  be  noted  or  the  National  Park  Service's 
official  land  records  and  a  copy  will  be  provided  to  the  Bureau 
of  Land  Management. 

Sincerely, 


Director 

National  Park  Service 

cc: 

Bureau  of  Land  Management  State  Office 

Regional  Solicitor 
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DETERMINATION  OF  THE  SCOPE  OF  THE  RIGHT-OF-WAY 

Property  rights  may  include  the  right  to  possess,  use,  dispose 
transfer,  encumber,  exclude,  or  any  other  right  of  ownership.  The 
scope  of  a  right-of-way  is  that  collection  of  property  rights  that 
have  been  granted  to  allow  one  party  to  cross  the  lands  of  another 
party.  The  U.S.  Court  of  Appeals,  Tenth  Circuit,  stated  in 
footnote  9  of  Sierra  Club  v.  Hodel  (Burr  Trail) ,  that, 

The  "scope"  of  a  right-of-way  refers  to  the  bundle" of  property 
rights  possessed  by  the  holder  of  the  right-of-way.  This 
bundle  is  defined  by  the  physical  boundaries  of  the  right- 
of-way  as  well  as  the  uses  to  which  it  has  been  put.  848  F.2d 
1068  (10th  Cir.  1988)  . 

The  scope  of  an  RS  2477  right-of-way  administratively  recognized 
by  the  NPS  is  the  set  of  property  rights  the  NPS  acknowledges  were 
accepted  by  construction  of  a  public  highway  across  unreserved 
public  lands  before  repeal  of  RS  2477.  Only  those  property  rights 
that  could  be  lawfully  accepted  under  applicable  federal,  state, 
local,  and  common  law  in  effect  at  the  latest  time  when  the  RS  2477 
grant  was  available  shall  be  administratively  recognized  by  the 
NPS. 

Determination  of  scope  shall  address  at  least  three  elements  from 
the  bundle  of  property  rights  that  constitute  the  scope  of  RS  2477 
rights-of-way,  including:  width,  use,  and  development. 

WIDTH*  In  accordance  with  Department  of  the  Interior  policy,  we 
have  determined  that  the  width  of  the  right-of-way  is 

•   (May  explain  how  width  was  determined,  i.e.,  as 

defined  by  state  law,  area  actually  in  use,  etc.) 

USE:  (Define  usage  taking  into  account  allowable  considerations 
for  changing  technology,  i.e.,  may  have  been  animal-drawn  vehicles 
originally,  but  we  now  use  cars  and  trucks.  In  those  instances 
where  it  was  and  remains  a  sled  or  pack  trail,  so  state.) 

DEVELOPMEWt  (Normal  maintenance,  including  realignment  and 
reconstruction  to' no  higher  standard,  within  the  right-of-way  width 
must  be  recognized.) 

Within  the  scope  of  administratively  recognized  RS  2477  rights- 
of-way,  major  modification,  upgrading,  or  improvement  of  facilities 
shall  require  NPS  compliance  with  the  National  Environmental  Policy 
Act,  the  National  Historic  Preservation  Act,  and  in  Alaska,  the 
Alaska  National  Interest  Lands  Conservation  Act. 
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Outside  the  scope  of  administratively  recognized  RS  2477  riahts- 
of-way  no  expanded  width,  altered  use,  or  improved  facilities 
shall  be  permitted  on  NPS  lands  without  appropriate  additional 
authorization  by  the  NPS  and  compliance  with  all  applicable  federal 
laws,  including  the  National  Environmental  Policy  Act,  the  National 
Historic  Preservation  Act,  and  in  Alaska,  the  Alaska  National 
Interest  Lands  Conservation  Act.  In  general,  excepting  specific 
language  in  park  units  establishing  legislation,  the  NPS  is  not 
authorized  to  grant  rights-of-way  across  park  lands  for  public 
highway  purposes.  H  uc 
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VI 

TERMS  AND  CONDITIONS 

The  Organic  Act  of  the  National  Park  Service,  16  U.S. C.  l,  and 
specific  park  enabling  legislation  require  the  NPS  to  manage  lands 
to  conserve  scenic,  natural,  historic,  and  wildlife  resources  for 
enjoyment  by  future  generations.  Therefore,  the  NPS  has  the 
statutory  authority  and  obligation  to  manage  RS  2477  rights-of- 
way  across  NPS  lands  to  prevent  derogation  of  park  values. 

The  National  Park  Service  has  therefore,  determined  that  the 
following  terms  and  conditions  are  necessary: 

(Develop  with  reference  to  Attachment  C  and  with  assistance 
of  the  Regional  Solicitor.) 
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ATTACHMENT  P. 
DEPARTMENT  OF  THF.  TNTERTOR  ■  s  pnrjry 
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C*p*rsjn»ne*l  Policy  Sc««i»oe.   fts  24/7 


T-e  scc»ct*i»t  or  T»-e  i""Teo,o» 

waSminQTQn 


Meaorandua 


To: 


Froa 


Secretary 

Aaaiatant  Secretary  for  fish  and  wildlifo  «nd  Parica"'**''  *?-<-, 
-Aaaiatant  Saeracary  for  Land  and  Minerals  ManagaMHiv"r 

Subject:   Departaental  Policy  on  Saetion  •"  of  tha  Act  of 
July  2»,  lt«,  Reviaad  Statute  3477  (Repoalad) 

Grant  of  Rignt-of-way  for  Public  Highways  <RS  2*77) 

Although  RS  2477  was  rapoalad  naarly  13  yaars  ago.  eontrov«r«i«« 
p.riodically  ariao  regarding  whetheir  a  publle  highway  vaTa"«!i.had 
pursuant  to  the  eongre.alenal  grant  undiTus  2477  .„£  t"  "*"t  Sf 

had  Mi  no  duty  or  authority  to  adjudicate  an  aasertion  or 

SS  I**;?:,  Urn-*;,1'1-  nHM?«» ln  **•  prop«r  "wmmim  of 

radaral  lands  to  bo  abla  to  recognize  with  soao  certainty  the 
RSX*477?*'  °r      «»•*••«,  of  publie  highway  grants  obtained  undar 

with  the  passage  of  tha  radaral  Und  Policy  and  Management  Act.  tna 

Bur.au  of  Und  Manageaant  (BLM)  davalopod  procedures  policy  and 
criteria  for  recognition,  in  eooporation  witn  local  governa.nts.  of 
tha  existence  of  such  publle  highways  and  notation  to  tfta  BLM's  land 
records.  This  has  allowad  tha  BLM  to  davalop  land  use  plana  and  to 
maKe  appropriate  aanageaent  decisions  that  consider  tna  existence  of 
these  highway  rights. 

Issues  have  recently  been  raised  by  the  Stata  of  Alaska  and  others 

wnich  gueation  not  only  the  BLM  poliey  but  also  tha  management 

actions  by  other  bureaus  within  the  Oepartaent.  w«  hava  nad  the  BLM 
review  and  report  on  tna  various  issues  and  conearna  (Attachment  2) 
and  eonsultad  with  tha  Stata  oi  Alaaka,  tha  BLM.  the  Flan  and 
wildlife  Service,  and  tha  National  Park  Service. 

we  believe  that  tha  land  aanageaent  objectives  of  the  Oepartaent  will 
ba  Improved  witn  adoption  of  a  Oepartaental  policy  and  reeoaaand  that 
tha  attached  poliey  (Attachment  1)  ba  adopted  for  Departaentwide  use. 


Approve:   — — M  H«1  "*««l 

Data  J    etc  07  1MB 


Disapprove: 
Oate: 


Attaehaanta: 


1-RS  3477  Poliey 
3 -BLM  Report 


Cileiruwf  ttn  Uimt*  Stmts  Ctmniutm 
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AS   2477 
5«ctloaa   of    eh*   Act   of    julr    2S      l|M 
Ra«taad  Sutut.   2477    (O  u.S.C.   132) 
**»*.l.d   October   21.    197s 


S«etio„  8  „   th.  Aet   flf   JulT  26(    lg66     on^^ 


««*   rl«ht.-of,.T   (t/i)    for^TS^'V."!^  "•    i,7S-   '0  St.t.   2793. 

•taaciaa.     »m  .xlacaaea  or  l.ck  of  .«i.e.«!  !^"  ,nd  oth,r  '•<•"! 

eo..«rT.eion  .rata,  „ait.  „d  athat  ariaa  oj  Md.™J°?  !f  MM'""t  pH"  for 
Buraaua  of  th.  D.p.rta«t  aho.ld  daral«     !.  .  1"*'-     t«nd  '""•ling 

•ad  r-cortla,  .„ch  raco,.!^  ?l#„"  A^TuZl^i  ">""««<  eflt'fl« 

aaaMad  by  that  lur.aa.  1-nd  ,MtM  "earda  for  th.  tr.« 

Aeeagtaagai 

To  eoaatltut.  .eeaptaac,  m  £hfM  eooduioa.  ^  ^  ^  ^ 

L  "u^.\.:TtTh.Tj.h:r.rc:;^:e  — ■  - «~~  - 

2.  So-  for.  of  coaatraetlon  of   tha  ht«J».y  w.t  h.„  ,ecurrH. 

3.  Th,  M|hwy  ..  ew««^  ^„  h.  co.aid.rad  .  p.blle  htfh..y. 
Pubiu  l.oda.  ooe  r...r~«  far  ^hUc  ...... 

«•  ««  .xiacaaca  of  chat  raaarv.doa  or  dadleaUon. 

•<  eh.  a«Sf  c^aiTaf  oSar  "  *  "*"'  *""  *"lB«  "■  >— «T 

Construct  lo«» 
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• 


.k  1  J"  '  p*",le*1  •"  •«  ""dyta,  eh,  highway  for  „.  „_  th# 

publle  .eeortlag  to  eh.  available  or  lat.ndad  M "of   er.Lp're.eloa  - 
foot,  heroe.   vehicle,  «e.     R.eovtng  high  va.eeatlon     «I»it!  il"         1 
out  of  the  way,  or  mil.,  low  .pot.'.  .te.7£  b. "ifH .«  .a"  "'* 
eonetruetloe  far  a  particular  eaee.  "«aot  aa 

Survey,  planning,  or  pro.euaeae.ne  by  public  auehortel.a  bit  lam.e. 
conatruetlon,  but  do.,  aot  bT  lt.alf.  eoaatteut.  con.eruction  Can" 
etruetleo  auat  hava  b...  Initiated  prior  to  eh.  rapaal  of  RS  2477  ,-e 
actual  coaatruetloa  Mat  ha-re  follow.,  within  a  reasonabla   tiae. 

W  aelateaencc  rat  Mraral  raara  eay  equal  actual  coaatruetloa. 
Th.  peaeage  of  vahlela*  by  near,  ovar  tlae  uy  equal  actual  coaatruetloa. 
Public  Hlthvavi 

A  pubUe  highway  i«  .  definitive  routo  or  way  that  ta  fraaiy  opaa  for  .11 
to  uaa.     It  ae«d  aot  eaeeaaerlly  ba  opaa  to  vehicular  traffic   for  , 

Mill  •  publle  highway  if  th.  oaly  ll.it.tlo.  1.  th.  paya.ne  of  eh.  toll 
by  all  uaa  ra.     Hultlpl.  way  a  through  a  gaaaral  area  aay  aot  qualify  ..  . 

The  inelualon  of  a  highly  la  .  state,  eouacy,  or  aunlelpal  road  ay.ta. 
conatltutao  bale®  a  publle  highway.  7 

Sdtl1i6!w!<irU,,!;t!!!!ti[!L!r  "i""*"6*  ••«••  by  a.  .ppropn.e.  publle 

body  la  evidence  of  th.  highway  balag  a  publle  hlghw.y. 

tSZf^^fTltf-  "  ""-"""f7'  '  ,MtMMt  *  •»  -PProprlata  public  body 
1cm  tad  **"  "B  waaldarad  a  public  highway  will  ba 

Ancillary  uaoe  or  faellltlaa  viaual  to  publle  hlahwavai 

Paeilitiae  aaca  m  cecal  dralaaga  dlteh.a,  back  aad  fra.t  ilopaa,  turnouta. 
«et  araaa,  aa.  t*u  Uka,  that  facilitate  uaa  of  th.  highway  by  the  publle 
ara  eoealderee  pert  «*  tha  pablie  highway  |7V  ,«.„,.  ^  P 

Other  faeUltlaa  each  aa  telephone  llaaa,  alaetrle  Uaaa,  ate.,  that  war. 
aCtaa  place*  along  hlafereye  4a  aac  facilitate  uaa  of  tha  highway  aad  ara 
aac  eoaeleere*.  pert  at  tha  publle  highway  »/¥  grant.    Aa  exception  la  tha 
— U  at  aaeh  faellltlaa  along  eueh  */W  graata  oa  lands  adalalatarad 


Y        JV*m  *'  U"-  "•■•teaeat  prior  to  Novrahor  7,  1174.     Prior  to  thla 
MM,  tha  neelreaeat  «f  filing  aa  apelleatloa  for  aueh  faellltlaa  waa 
walwM.    Any  aa«  faaUlty,  addltlea.  Dodlfleetlea  of  route,  ate.,  after 
that  data  reealrea  tha  flliag  of  a.  cepileetlee/aeralt  for  aueh  facility. 
PaelllUaa  that  vara  coeetrveted,  with  paralaaloa  of  th.  R/w  holder, 
batve.a  Novaabar  7,  1174,  aad  tha  affective  data  of  thla  pelley,  ahould, 
ateapt  la  rare  aad  ueeeucl  elreuaataneaa,  bo  aceoaaodatad  by  laauaaca  of  a 
■W  or  paralt  authorising  tha  contlauaaca  of  aueh  facility. 
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RS    24  7V 


Width;  3 

1«».   If  any,   la  forca  at  tha  tl.a   th,  ,««  eould  b.  .cetptLi. 
la  iom  caaaa,  tha  «paetfle  R7W  a.y  ha»a  baaa  ilvan  .  i...— 

jjm  « :h,  ,*.  of  erM£loa  .f  i  3jr«s  lix/ytsru 

nignway  l/v,   tha  width  will  be  dataralnad   ta  tha   *o.«  uniur  ,,   w.,-,,  .Br 
non-ioYarnai.ntally  eootrollad  hlgh-aya.  f°r 

tfhara  tha  hlghvay  I/W  ta  aot  hald  by  •  local  torment  or  Sr«f.   i.w  a 

a?r  A?i.rrss :  f^rLia.j's  -wr:.™ 

Abaadeaaanti 

iH-tSr!"8!  t»ejBdlM  "ll"*lrt««  *  propar  authority,  occur.   In 
•ceordaac.  with  Seat.,  local  or  comor  u.  or  Judicial  pr.cadaac.. 

Kaapoaaibllltlaa  of  Agng  and  Hlaht-of-«.T  Hoidar; 

Slrti1!*?^'^'  *"•  e":tl0n  t0d  •b*Bd»—"  •«  Property  lat.ra.t. 
ana  cna  owaar  of  tha  aarrlone  aatata. 

Undar  tha  (rant  affarad  by  KS  2477  .«d  „«lldly  accaptad.   th.   lnt.ra.ta  of 

landa/raaoureaa.     I.  thl.  cont.at.   tha  Dap.rt-nt  haa  no  «ana,.a*nt 
eoatrol  undar  U  2477  ott  propar  uaaa  of   tha  highway  ,od   high-ay  R/V 
r!!  !!     T!  tl*  *•**"""•  «««eaaMry  dagr.d.tloo  of   tha  ,.rvl.ot  .acta. 
It  ahould  ba  aocad,  howavar,   that  thl.  policy  doaa  not  del   with   tha 
applicability,   If  aay,  of  ochor  f«deral.  ataca,   and/or  local   U»*  on  tha 
aaoagaawac  or  ragulatloa  of  t/Va  raaarvad  j.rtuaat   to  RS  2477. 

t!'!!!!"w1!J"tlTUlM  *lthll,  tM  hl«nw-'  */w  •«  -lthi»  *»»•  Jurladlctloa 
?         !i/r*     tt  •,,ch•   ^  Bt>*«"«  >»•  m  authority  undar  RS  2477   to 
ravlav  and/or  appro*,  auch  raaaoaabla  aetlvltlaa.     Howavar,   ravtaw  .ad 
'PProral  aay  or  aay  ooc  occur,  dapandlag  upon  tha  applicability,  if  aay, 
.!r*r  ,*a"ttl»  ■"».  «»r  local  lm  or  gaaaral  ralavanca  to  tha  uaa  of 


Appendix  II,  Exhibit  L 
page  44  of  44 


.48A2 


2801  -  RIGHTS-OF-WAY  MANAGEMENT 


2.   Example3  of  Casual  Use.  Casual  use  may  Include  the  following 
activities  and  practices: 

a.  Recreation  activities  such  as  use  of  roads  for  hunting  and 
sightseeing.   This  does  not  include  driving  in  areas  where  vehicle  use  is 
prohibited. 

b.  Domestic  uses  or  activities  associated  with  managing 
ranches,  faros,  and  rural  residences  includes  trucking  of  products  and  use 
of  support  vehicles. 

c.  Ingress  and  egress  on  existing  roads  and  trails. 

d.  Activities  necessary  to  collect  data  for  filing. a 
right-of-way  application  such  as  vehicle  use  on  existing  roads,  sampling, 
marking  of  routes  or  sites,  including  surveying  or  other  activities  that  do 
not  unduly  disturb  the  surface  or  require  the  extensive  removal  of 
vegetation. 

e.  Minor  activities  or  practices  that  have  existed  over  a 
■period  of  time  without  a  grant  and  without  causing  appreciable  disturbance 
to  the  public  land  resources  or  Improvements. 

B.  Revised  Statute  2477  (RS  2477).   (See  Departmental  Policy 
Statement,  RS  2477  in  appendix  3.)  The  Act  of  July  26,  1866,  RS  2477, 
repealed  October  21,  1976,  (formerly  codified  at  43  U.S.C.  932)  provided: 
"The  right  of  way  for  the  construction  of  highways  over  public  lands,  not 
reserved  for  public  use,  is  hereby  granted."  Acceptance  of  the  grant 
occurred  when  a  public  highway  was  constructed  on  unreserved  public  lands. 
Holders  of  such  rights-of-way  shall  be  encouraged  to  have  them  acknowledged 
by  having  the  BLM  note  the  right-of-way  on  the  records  (MTP/ALMRS)  in  the 
same  manner  as  other  existing  rights-of-way. 

1.  Criteria  for  Identification  of  RS  2477  Public  Highway 
Rights -of -Way.  Three  conditions  must  must  have  occurred  before  October  21, 
1976  (date  of  repeal)  for  BLM  to  acknowledge  the  existence  of  an  RS  2477 
right-of-way;  the  lands  involved  must  have  been  public  lands,  not  reserved 
for  public  uses,  (called  unreserved  public  lands)  at  the  time  of 
acceptance;  some  form  of  construction  of  the  highway  must  have  occurred; 
and  the  highway  so  constructed  must  be  considered  a  public  highway. 
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2801  -  RIGHTS^DF-WAY  MANAGEMENT 
a.  Unreserved  Public  Lands. 


lands  pri^S  ^Sr^r'^S  L^l^^rioci^^nJ'       h 

2X"  o^tT"  °E  9UbJeCt   C°  RS  247?  dUfln ■  2.     -d  ^  °     C     e^  £/ 

claim,   or  other.      The   general   withdrawals   by  Executive  Orders   6910  « YIUl 
are   not   considered   to  have   removed  public  lands   fro^  Preserved   status 


narMl      .  .       .    (2)      B«tw^n  1866  and   1976   it   is   possible   that   a  single 

through  ?       T  !Ubj6Ct   C°  3nd   n0t  3ubJect   t0  RS  2*77   serous   times 

through   various   land   status  changes.      Thus,   a  highway   initiated  „h     !  ?a   a 

was  reserved  might  subsequently  qualify  under  RS  2477     fL  conditions 

lllls  T  m6t  f6n  the  '^  retUrned  t0  the  3t3tU9  °f  unreserved  pubUc 
lands.  Appropriate  status  must  be  checked  relative  to  any  highway  be ul 
considered  for  acknowledgement.  nignway   oeing 

b.   Construction. 

/  ('1)     Construction  must  have   occurred,   or  have   been   lniM»*«,« 

actual  construction  must  have  followed  within  a  reasonable  t^  I   wMe 
the  lands  were  unreserved  public  lands.     Construction  is  a  physical  act  of 

intend^-     H   "f^  '"  UM   b7   the  Public  acc°*dil*   to   theava  labl or 
°d'     !0d?  of  transportation  -     foot,  horse,   vehicle,   etc.     Removing 

etc       lit  S ;i0n'   "°rn8  laCge   r°Ck3  °Ut  of   Che  wa?>   °r  filling   low  spoL, 
2;LS  bS  su"iclent  aa  construction  for  a  particular  case!     Road 

construction"  ^"^  °f  VehlcleS  by  usera  over  tloe  **?  equal 

(2)     Where   construction  was   initiated   by  survey,    planning 
or  pronouncement  by  public  authority  while  the  lands  were  unreserved  public 
lands,   actual  construction  could  occur  within  a  reasonable  time  even  if   the 
status  of  the  land  changed.     Reasonable  time  must  be  determined   in 
sp^aT  Wlth\Che  stifle  conditions,    i.e.,   one  or  two  construction 
seasons  for  a  minor  county  road,   perhaps   3  to  5  years   for  a  Federal-aid 
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2801  -  RIGHTS-OF-WAY  MANAGEMENT 


c.   Public  Highway.   A  public  highway  Is  a  definite  route  or 
way  that  is  freely  open  for  all  to  use  for  the  type  of  use  intended.   A 
toll  road  may  be  a  public  highway  if  the  only  limitation  is  the  payment  of 
the  toll  by  all  users.   Roads  or  ways  that  have  had  access  restricted  to 
the  public  by  locked  gates  or  other  means  are  not  considered  public 
highways.   The  inclusion  of  a  highway  in  a  State,  county,  or  municipal  road 
system  constitutes  it  being  a  public  highway.   Absent  evidence  to  the 
contrary,  a  statement  by  an  appropriate  public  body  that  the  highway  was 
and  19  considered  a  public  highway  will  be  accepted. 

NOTE:  Appropriate  local  law  must  be  considered  In  determining  what 
constitutes  a  public  highway;  some  jurisdictions  allow  or 
permit  a  public  highway  to  exist  with  the  general  public; 
others  may  require  a  formal  resolution  by  the  State,  county,  or 
municipality  adopting  the  road  as  a  public  highway. 

2.  Acknowledgment.  Acknowledgment  of  the  existence  of  an  RS  2477 
highway  right-of-way  is  an  administrative  action  and  is  not  subject  to 
appeal  to  the  Interior  Board  of  Land  Appeals.  Where  conditions  exist  on 
public  lands  to  support  the  acceptance  of  the  Congressional  grant,  the 
Authorized  Officer  will  issue  a  letter  of  acknowledgement  and  treat  the 
•highway  as  a  valid  use  of  the  public  lands.  Where  the  evidence  does  not 

support  acceptance,  the  Authorized  Officer  will  inform  the  asserter,  if 
any,  that  BLM  does  not  recognize  a  highway.   (Again,  this  is  not  a 
rejection  and  carries  no  right  of  appeal.) 

3.  Documenting  RS  2477  Rights-of-Way.   Minimal  documentation, 
either  submitted  by  the  asserter/holder  or  developed  by  BLM,  consists  of 
(1)  map(s),  survey(s),  aerial  photography,  or  similar  from  which  the 
location  can  be  determined;  (2)  descriptive  information  to  show  that  the 
highway  was  constructed  on  unreserved  public  lands;  (3)  information  on 
public  highway  status;  (4)  the  name  and  address  of  the  asserter/holder,  if 
known;  and  (5)  where  acknowledged  by  BLM,  a  copy  of  the  acknowledgement 
letter  to  the  holder  or,  where  holder  is  unknown,  a  memorandum  for  the  file. 

a.  For  acknowledged  RS  2477  righ  .,-of-way,  a  case  file  must  be 
established,  a  serial  number  assigned,  and  the  official  records  noted.  For 
State,  county,  or  municipal  RS  2477  rights-of-way,  a  single  case  file  and 
serial  number  may  be  established  for  the  individual  entity  (State  of  Idaho, 
Bingham  County,  Idaho,  etc.)  regardless  of  the  number  of  separate  RS  2477 
rights-of-way  held  by  that  entity. 

b.  Where  the  authorized  officer  refused  to  acknowledge  an  RS 
2477  right-of-way,  a  case  file  need  not  be  established.  However, 
discretion  is  advised.  On  controversial  cases  or  where  the  material  upon 
which  the  decision  was  based  may  be  unrecoverable,  establish  a  case  file, 
assign  a  serial  number,  and  close  the  case  30  days  after  the  letter 
refusing  to  acknowledge  the  right-of-way  has  been  issued. 
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4«      Management    Issues.      Reasonable    activities   within   the   RS    '477 
right-of-way  are  within   the   jurisdiction  of    the  holder.      These    Include      but 
J*   ??!   necressaril?   lioiCed    c°'    maintenance,    reconstruction,    upgrading    an* 
the   like        Under  RS  2477   BLM  has   no   authority   to    review  and   or  fpprove   such 
reasonable   activities.      BLM's  concern  is  whether  such   activities   are 
confined  within  the   boundaries   of    the   right-of-way   or  whether   such 
activities  are   so  extreme   that   they  will  cause  unnecessary  degradation  of 
the  servient  estate.     Activities   beyond    the   boundaries  may   require   a 
right-of-way  or  other  authorization.      Where   unnecessary  degradation   is 
anticipated,    BLM's   recourse    is    to   negotiate   or,    as  a   last   resort,    seek 
injunctive   relief. 

a.  Width. 

(1)  For  those  RS  2477   rights-of-way  in  the  State,    county 
or  municipal   road   system,    i.e.,    the   right-of^ay   is  held  and  maintained   bv 
the  appropriate  government   body,    the  width  of   the   right-of-way   is  as 
specified  for  the  type  of  highway  under  State  law,    if  any,    in  force  at   the 
latest   time  the  grant  could   be  accepted.      The  width  may  be   specified   bv  a 
general  State  statute,    i.e.,   secondary   roads  are  60  feet   in  width,   or  may 
be   very  specific,    i.e.,    the  statute  authorizing  State  Highway  1   specifies 
the  width   to  be  200  feet.   •  Some  statutes  may  establish  a  width   that   is 

reasonably  necessary"   for  the  needs  of   the  particular  road  -  a  floating 
width.      In  these  cases   "reasonably  necessary"   is  determined  under   the 
conditions  existing  on  the  date  of  repeal   (October  21,   1976),   or  such 
earlier  date  when  RS  2477  was  no  longer  applicable  to  the  parcel  of  land. 

(2)  Where   the  right-of-way   is   not  held   by  a  local 
government,  or  State  law  does   not  apply,    the  width  is  determined   from  the 
area,    including  appropriate  back  slopes,   drainage  ditches,   etc.,   actually 
in  use  for  the  highway  at   the  later  of   (1)   acceptance  of   the  grant  or   (2) 
loss  of  grant  authority  under  RS  2477. 

b.  Ancillary  Uses. 

(1)  Ancillary  uses  or  facilities  usual  to  public  highways 
have  historically  involved  electric  transmission  lines  and  communication 
lines  located  adjacent  to  but  within  the  highway  right-of-way.  Prior  to 
November  7,  1974,  the  holders  of  such  facilities  were  not  required  to 
obtain  permission  from  BLM,  only  from  the  holder  of  the  highway 
right-of-way.  Facilities  constructed  outside  the  highway  right-of-way  on 
or  after  November  7,  1974,  require  authorization  from  BLM. 

(2)  For  ancillary  facilities  constructed  prior  to  November 
1974,  place  such  information  that  is  available,  e.g.,  a  copy  of  the  highway 
holder's  permission  or  similar  documentation,  in  the  RS  2477  case  file.  No 
further  action  is  necessary. 
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(3)  For  ancillary   facilities   constructed   subsequent    to 
November  1974   with   the   highway  holder's   permission,   BLM  authorization   is 
required,    including   payment   for  use  during   the   period   between  construction 
and  BLM  authorization.      It   is   Departmental   policy   that  such   facilities 
constructed   between  November  1974  and  December  7,   1988,    be   accommodated   by 
right-of-way  or  other  authorization;   removal  or  relocation  will  be 
considered  only   in  rare   and  unusual  circumstances  and  with   prior  approval 
of  the  Director   (320). 

(4)  Ancillary   facilities   constructed  outside   the  highway 
right-of-way,   without  the  highway  right-of-way  holder's   permission,   or 
subsequent   to  December  7,   1988,   are   not  authorized  and   appropriate   action 
to  resolve   the  unauthorized  use   situation  should   be  undertaken. 

c.  Abandonment.     Abandonment,    including   relinquishment  by 
proper  authority,   occurs  in  accordance  with  State,    local  or  common  law  or 
Judicial  precedence.     For  highways  held  by  local  governments,  most  states 
have  procedural  statutes  for  abandonment  proposal,  hearing,   and  final  order 
by  the  appropriate  governmental  entity.     For  those  highways  held  by  the 
"public  in  general,"   local  statutes  may  or  may  not  exist.     Petitioning   the 
appropriate  governmental  entity  for  abandonment  of  unnecessary  RS  2477 
highways  is  a  tool  available  to  BLM. 

d.  Conversion  to  Title  V  Highway  Rights -of -Way.      Due   to   the 
uncertain  nature  of  RS  2477  highway  rights-of-way,   it  may  be  mutually 
beneficial  to  BLM  and  the  local  highway  entity  to  convert  RS  2477  highway 
rights-of-way  to  Title  V  of  FLPMA.     This  should  be  considered  when  the 
local  highway  entity  seeks  a  Title  V  right-of-way  to  authorize  partial 
realignment  or  similar  action  In  conjunction  with  an  RS  2477   right-of-way. 

C.  Access  to  Mining  Claims.      (Reserved) 

D.  Access  to  Salable  Minerals.      (Reserved) 

E«     Acce99  to  Leasable  Minerals  Other  than  Oil  and  Gas.      (Reserved) 

F.     Fact  Finders  Act.     Subsection  4P  of  the  Act  of  December  5,   1924, 
(43  Stat.  704;  43  USC  417)  authorizes  the  reservation  of  a  right-of-way  or 
easement  to  the  Doited  States  over  public  land  withdrawn  for  Bureau  of 
Reclamation  project  purposes  by  the  Bureau  of  Reclamation.     Any  needs  for 
Bureau  of  Reclamation  projects,   not  located  on  withdrawn  public  lands, 
shall  be  authorized  with  a  FLPMA  right-of-way  grant.     A  Bureau  of  Land 
Management /Bureau  of  Reclamation  Interagency  Agreement  dated 
March  25,  1983,   establishes  when  this  procedure  will  be  used  and  the  means 
by  which  reservations  are  made.     The  authorized  officer  9hall  note  such 
reservations  on  the  Master  Title  Plats.     These  reservations  may  be 
transferred  or  assigned   to  an  irrigation  district  or  to  various  water  user 
groups  by  the  Bureau  of  Reclamation. 
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G.  Reservoirs,  Canals,  and  Ditches  under  RS  2339  and  RS  23AQ.   The 
Act  of  July  26,  1866,  as  amended  (formerly  codified  at  43  USC  661 ), 'granted 
rights-of-way  on  public  land  for  reservoirs,  canals,  and  ditches  for  the 
conveyance  of  water  necessary  for  use  in  mining,  agriculture, 
manufacturing,  and  other  purposes.   No  right-of-way  grant  from  BLM  was 
necessary.   The  authority  to  use  the  public  lands  was  contingent  upon  the 
holders  obtaining  a  water  right  under  the  appropriate  State  laws.   Holders 
of  these  grants  shall  be  encouraged  to  have  them  acknowledged  by  having  BLM 
note  the  rights-of-way  on  the  records.  The  Act  was  repealed  by  FLPMA  and 
all  new  reservoirs,  canals,  and  ditches  on  public  lands  must  be  authorized 
by  a  FLPMA  right-of-way  grant. 

!•   Documenting  Reservoirs,  Canals,  and  Ditches  Under  RS  2339. 
The  suggested  procedure  for  acknowledging  such  rights-of-way  in  BLM  records 
is  as  follows: 

a.  The  person  or  entity  wishing  to  have  existing  ditches, 
canals,  or  reservoirs  noted  to  the  public  land  records  under  RS  2339  should 
file  a  written  request  with  the  appropriate  District  or  Resource  Area 
Office.  The  request  should  include  information  on  dates  of  construction, 
rights  to  water,  and  other  pertinent  information.   A  copy  of  the  document 
evidencing  the  vested  water  right  should  also  be  filed.   A  suitable  map 
should  be  included.   No  fees,  reimbursement  costs,  or  rentals  are  collected. 

b.  Review  the  documents  filed  to  determine  that  the  facility 
was  constructed  prior  to  October  21,  1976,  and  that  a  vested, and  accrued 
water  right  existed  at  the  time  of  construction. 

c.  The  request  should  be  serialized  and  the  documents 
assembled  in  a  case  file  when  a  determination  is  made  that  a  valid 
right-of-way  under  the  1866  Act  exists.  Send  a  letter  to  the  proponent 
acknowledging  receipt  of  the  documents  and  stating  that  the  request  has 
been  forwarded  to  the  State  Office  for  notation  of  the  records. 

d.  The  records  will  be  noted  and  the  file  stored  in 
conformance  ■rf.th  the  procedures  of  the  particular  State. 

2.  Reconstruction,  Realignment,  and  Maintenance.  The  holder  of  a 
reservoir,  canal,  or  ditch  under  RS  2339  and  RS  2340  has  the  right  to 
maintain  the  facility.  The  statute  does  not  define  the  length,  width,  or 
extent  of  these  rights-of-way.  Reasonable  maintenance  activities  shall  be 
allowed.  Any  substantial  realignment,  relocation,  or  reconstruction  of  a 
facility  must  be  authorized  with  a  FLPMA  right-of-way  grant.  Any  surface 
disturbance  not  within  an  area  previously  disturbed  by  the  facilities 
including  construction,  operation,  or  maintenance  activities  is  considered 
realignment  or  reconstruction. 
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Ingress  and  Egress. 


A-   Required  Access.   Pursuant  to  Section  1323(b)  of  ANILCA  (16  USC 
3210),  BLM  is  required  to  allow  access  to  nonfederally  owned  land 
surrounded  by  public  land  managed  under  FLPMA  as  necessary  to  secure  to  the 
owner  the  reasonable  use  and  enjoyment  thereof.   Ingress  and  egress  need 
not  necessarily  require  the  highest  degree  of  access,  but  rather,  a  degree 
of  access  commensurate  with  the  reasonable  use  and  enjoyment  of  the 
non-Federal  land.   The  access  necessary  for  the  reasonable  use  and 
enjoyment  of  the  non-Federal  land  cannot  be  denied,  so  long  as  the 
landowner  complies  with  the  authorized  officer's  rules  and  regulations. 

B.  NEPA  Analysis.   The  alternatives  analyzed  in  the  NEPA  document  do 
not  have  to  be  limited  to  proposed  routes  located  entirely  on  public 
lands.  An  analysis  of  alternative  routes  may  identify  a  route  with  less 
negative  environmental  impact,  that  entails  the  use  of  nonpublic  lands. 
The  proponent  of  the  right-of-way  and  the  owner  of  the  potentially  affected 
nonpublic  lands  should  be  personally  Informed  of  the  results  of  the  NEPA 
analysis.  There  should  not  be  the  slightest  implication  that  BLM  will 
require  the  use  of  the  nonpublic  lands. 

C.  Decision.  The  best  route  for  the  right-of-way  should  be  granted, 
using  a  notice  to  proceed  to  prevent  construction  on  the  public  land  until 
the  access  across  the  nonpublic  land  is  assured.  When  these  situations 
arise,  a  well  documented  case  file  Is  essential  and  shall  be  maintained  by 
the  authorized  officer. 
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United  States  Department  of  the  Interior   J2£S 


BLREAL'  OF  LAND  MANAGEMENT 
Utah  State  Office 
•'324  South  State.  Suite  -V)l   ' 
Salt  Lake  City.  Ltah  841 1 1  S.lir.} 


IN  KKI!.1.  HK'V! 


June  19,  1991 


2800 
(U-942) 


Instruction  Memorandum  No.  UT  91-235"'' 
Expires  9/30/92 

To:         District  Managers 

Prom:        State  Director 

Subject:     BLM  Utah  R.S.  2477  Policy 

The  following  is  Bureau  of  Land  Managements  (BLM)  Utah  policy  implementing  the 
Secretary  of  the  Interior's  December  7,  1988,  Policy  on  Revised  Statute  (R.S.) 
2477  and  the  BLMs  2801  Manual. 

This  memorandum  supersedes  and  replaces  Instruction  Memorandum  OT  90-261. 

Beginning  with  the  Henry  Mountain  Resource  Management  Plan  (RMP)  and  each  RMP 
subsequently  prepared,  Utah  BLM  will,  for  administrative  purposes  only, 
address  the  presence  or  absence  of  R.S.  2477  rights-of-way  on  public  lands. 
During  preparation  of  the  Management  Situation  Analysis  (MSA),  the  District • 
will  inventory  existing  roads  and  issue  letters  of  acknowledgement  for  R.S. 
2477  rights-of-way  that  are  administratively  determined  to  be  present  on 
public  lands  within  the  RMP  boundaries  or  issue  findings  of  nonacceptance  of 
R.S.  2477  grants  where  the  congressional  grant  is  administratively  determined 
not  to  have  attached. 

No  RMP  or  Management  Framework  Plan  (MFP)  will  be  amended  solely  for  the 
purpose  of  making  R.S.  2477  administrative  determinations.   Amendments  to  land 
use  plans  may  address  R.S.  2477s  at  the  discretion  of  the  District  Manager. 

Where  the  MFP  or  RMP  has  not  considered  R.S.  2477  rights-of-way,  the 
authorized  officer  shall,  on  a  case-by-case  basis,  make  administrative 
determinations  as  to  the  status  of  rights-of-way  across  public  lands  when  the 
presence  or  absence  of  a  R.S.  2477  right-of-way  is  a  factor  in  land  use 
decisions. 

All  information  developed  by  BLM  or  submitted  to  BLM  concerning  rights-of-way 
being  administratively  reviewed  will  be  retained  in  the  appropriate  serialized 
case  file  and  shall  be  available  for  public  inspection.   If  the  authorized 
officer  issues  a  letter  of  acknowledgement,  he  or  she  shall  forward  a  copy  of 
the  letter  of  acknowledgement  and  a  map  showing  the  location  of  the  R.S.  2477 
right-of-way  to  the  BLM  Utah  State  Office  Division  of  Operations  requesting 
that  the  Master  Title  Plats  be  noted.   If  the  authorized  officer  issues  a 
finding  of  nonacceptance  of  R.S.  2477  Grant,  he  or  she  is  not  required  to 
forward  a  copy  of  finding  to  the  BLM  Utah  State  Office  Division  of  Operations 
nor  shall  the  Master  Title  Plats  be  noted  for  findings  of  nonacceptance  of 
R.S.  2477  grant. 

The  authorized  officer  shall  use  the  guidance  in  BLM  Manual  2801. 48B  in  making 
R.S.  2477  administrative  determinations.   The  BLM  Utah  State  Office  Division 
of  Operations  will  abstract  the  Historical  Index  to  determine  if  public  lands 
were  reserved  or  unreserved  between  July  26,  1866,  and  October  21,  1976. 
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The  authority  to  make  administrative  determinations  for  R.S.  2477  riohtB-of- 
way  may  be  delegated  to  Resource  Area  Managers.  . 

Notice  of  Intents  (NOI)  published  for  upcoming  RMPs  should  note  that  BLM  will 
5*. Inventory i«g  all  existing  roads  in  the  subject  planning  area,  including 
u«    ,   "Shts-of-way.   For  roads  that  are  asserted  by  counties  outside  the 
MSA  cycle  of  RMPs,  appropriate  public  notification  of  at  least  30  days  should 
be  made.   The  public  notification  will  take  the  form  of  a  listing  of  pending 
administrative  determinations  that  are  posted  in  the  jurisdictional  office  and 
forwarded  to  other  BLM  Utah  District  offices  as  well  as  the  State  Office 
Public  Room.   All  notices  of  pending  administrative  determinations  will  be 
posted  for  public  inspection  from  the  date  of  receipt  until  the  first  of  the 
month  following  the  date  of  receipt.   The  list  should  be  updated  the  first  of 
every  month.   In  instances  where  the  authorized  officer  determines  that  an 
administrative  determination  must  be  issued  in  advance  of  the  30  days 
mentioned  above,  then  a  notice  should  be  published  in  a  newspaper  of  local 
circulation  at  least  1  week  in  advance  of  the  administrative  determination  and 
'  notices  sent  to  the  BLM  offices  referenced  above. 

When  a  right-of-way  is  asserted  for  a  road  that  crosses  both  BLM  and  National 
Park  Service  administered  lands,  the  BLM  shall  coordinate  with  the  National 
Park  Service  and  issue  a  joint  administrative  determination  or  a  finding  of 
nonacceptance. 

Where  BLM  administratively  determines  that  a  R.S.  2477  grant  was  accepted,  BLM- 
shall  manage  the  public  lands  recognizing  the  valid  right-of-way  over  the 
subject  public  lands.   However,  BLM  may  have  additional  management 
responsibilities  for  the  underlying  servient  estate  pursuant  to  Section  302 (b» 
of  FLPMA. 

Where  we  find  that  the  congressional  grant  did  not  attach  for  roads 
categorized  by  the  State  of  Utah  as  Class  B  or  Class  C,  BLM  will  offer  to 
accept  applications  from  the  counties  for  FLPMA  rights-of-way  over  the  subject 
lands. 

A  determination  by  a  State  or  Federal  Court  that  all  or  a  portion  of  the 
asserted  right-of-way  has  been  judicially  determined  to  be  a  "road"  is 
conclusive, and  no  additional  administrative  review  is  required.   Such  judicial 
determinations  should  be  sent  to  the  Utah  State  Office  Division  of  Operations 
so  that  the  records  may  be  noted. 

Attachment  1  to  this  memorandum  is  guidance  relative  to  minimal  requirements 
for  the  administrative  record  required  for  each  administrative  determination. 
The  case  file  developed  for  each  county  must  contain  an  individual  factual 
determination  sheet  for  each  asserted  ROW  reviewed. 

Attachment  2  to  this  memorandum  is  the  format  for  letters  of  acknowledgement 
to  the  assarting  county  for  class  B  and  C  roads. 

Attachment  3  to  this  memorandum  is  the  format  for  letters  of  acknowledgement 
to  the  asserting  county  for  roads  other  than  class  B  or  C. 

Attachment  4  to  this  memorandum  is  the  format  for  findings  of  nonacceptance  of 
R.S.  2477  grant. 

Attachment  5  to  this  memorandum  is  the  format  for  a  combined  letter  of 
acknowledgement  and  finding  of  nonacceptance. 
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Question*  on  the  policy  may  be  directed  to  Ted 
or  commercial  801  539-4100. 


0.  Stephenson  at  FTS  581-4100 


2. 
3. 

41. 

So 


5  Attachments 

1.  Administrative  Record  Check  List  (lp) 

Example  for  Otah  State,  County,  and  Municipal  Class  B  £  C  Roads 
Example  of  Letter  of  Acknowledgement  for  Roads  Other  than 

Class  B  or  C  (lp) 
Example  of  Finding  of  Nonacceptance  of  R.s.  2477  Grant  (lp) 
Example  of  Both  Acknowledgement  and  Nonacceptance  (lp) 


(lp) 


Distribution 

Director,  320,  MZB  Room  3643 

SCO,  SC-100 
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ADMINISTRATIVE  RECORD  CHECK  LIST 


R.S.  2477  Administrative  Determination  for  road 


At  a  minimum,  each  assertion  of  a  R.S.  2477  right-of-way  must  be  reviewed  and 
the  three  determining  characteristics  of  acceptance  of  the  congressional  grant 
documented . 

Each  administrative  record  for  each  asserted  R.s.  2477  right-of-way  must 
contain  the  following  headings  and  supportive  documentation: 

CONSTRUCTION  prior  to  October  21,  1976: 

Documentation  addressing  construction  should  include  the  county 
assertion.   It  may  also  include  maintenance  or  other  county  records. 
Review  of  maps  or  aerial  photographs,  for  example,  U.S.G.S.  topographic 
maps,  Utah  Department  of  Transportation  maps,  review  of  BLM  records  that 
might  show  existence  or  construction  of  the  asserted  right-of-way, 
exchange  of  use  maintenance  agreements  between  the  BLM  and  the  county, 
;      grazing  files  which  might  reference,  access  by  a  particular  road,  etc. 
Other  examples  of  documentation  suitable  to  establish  evidence  of 
construction  include  affidavits  from  persons  attesting  to  personal 
knowledge  of  the  road  or  local  newspaper  articles  from  the  appropriate 
dates  describing  the  asserted  road.   Not  all  of  these  examples  must  be 
included  in  every  record  but  some  explanation  of  how  we  determined  that 
there  was  construction,  i.e.,  that  the  road  existed  on  October  21,  1976. 

For  sole  source  or  physically  deteriorated  documents  such  as  old  maps  or 
mylar  overlays,  it  is  acceptable  to  reference  the  location  of  those 
documents  and  make  them  available  for  public  inspection  at  the  custodial 
office  rather  than  damaging  the  document  attempting  to  reproduce  it  for 
each  administrative  record  for  each  asserted  right-of-way. 

PUBLIC  HIGHWAY: 

Documentation  must  be  developed  showing  that  the  asserted  right-of-way 
was  considered  a  public  highway.   The  county's  assertion  may  be 
sufficient.   Additional  material  may  include  county  records,  BLM 
records,  or  personal  affidavits. 

UNRESERVED  PUBLIC  LANDS: 

Include  the  Historical  Index  Review  performed  by  the  Utah  State  Office 
Division  of  Operations  in  each  case  file. 


Attachment  1 
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EXAMPLE  FOR  UTAH  STATE,  COUNTY,  AND  MUNICIPAL  CLASS  B  fi  C  ROADS 

Letter  of  Acknowledgement 

The  Bureau  of  Land  Management  (BLM)  has  examined  the  assertion  that 

road  was  accepted  by  County  pursuant  to  Revised  Statute  (R.s.)  2477. — 

We  have,  for  administrative  purposes  only,  determined  that         County  has 
accepted  the  Congressional  Grant  offered  in  R.  s.  2477  over  public  lands 
administered  by  the  BLM  for  the  County  road. 

This  administrative  determination  recognizes  the  County's  right  to  operate 
maintain,  to  the  extent  that  such  county  road  was  maintained  on  October  21 ' 
1976,  and  terminate  the  County  road.   Any  change  in  scope  or  alignment  on 
public  lands  may  require  separate  authorization  from  the  BLM  pursuant  to  Titlt 
v  of  the  Federal  Land  Policy  Management  Act  of  October  21,  1976. 

This  acknowledgement  will  be  noted  on  the  BLM's  official  land  records. 

Sincerely, 


Area  Manager 


Attachment   2 
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EXAMPLE  OF  LETTER  OF  ACKNOWLEDGEMENT  FOR  ROADS  OTHER  THAN  CLASS  B  OR  C 

The  Bureau  of  Land  Management  (BLM)  has  examined .the  assertion  that 

road  was  accepted  by  County  pursuant  to  Revised  Statute  (R.s.)  2477. 

We  have,  for  administrative  purposes  only,  determined  that  the  County 

has  accepted  the  Congressional  Grant  offered  in  R.S.  2477  over  public  Lands 
administered  by  the  BLM  for  the  County  road. 

This  administrative  determination  recognizes  the  County's  right  to  operate, 
maintain,  to  the  extent  that  such  county  road  was  maintained  on  October  21, 
1976,  and  terminate  the  County  road.   Any  change  in  scope  or  alignment  on 
public  lands  will  require  separate  authorization  from  the  BLM  pursuant  to 
Title  V  of  the  Federal  land  Policy  Management  Act  of  October  21,  1976. 

Pursuant  to  Section  302  (b)  of  FLPMA,  you  are  required  to  inform  us  in  advance 
of  any  new  surface  disturbing  activity  over  public  lands  administered  by  BLM. 

This  acknowledgement  will  be  noted  on  the  BLM's  official  land  records. 

Sincerely, 


Area  Manager 
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EXAMPLE  OF  FINDING  OF  NONACCEPTANCE  OF  R.S.2477  GRANT 

Finding  of  Nonacceptance  of  R.S.  2477  Grant 

The  Bureau  of  Land  Management  (BLM)  has  examined'  the  assertion  that 

road  was  accepted  by  County  pursuant  to  Revised  Statute  (R.S.)  2477. 

We  have,  for  administrative  purposes  only,  determined  that  the  Congressional 
Grant  offered  in  R.S.  2477  over  public  lands  administered  by  the  BLM  for  the 
County  road  did  not  attach  since: 

USE  APPROPRIATE  PARAGRAPH 

-Construction  did  not  occur  prior  to  (a)  October  21,  1976,  or  (b) 
October  21,  1966. 

-The  road  was  not  a  public  highway. 

-The  public  lands  over  which  the  road  crosses  were  reserved 
from pursuant  to . 

If  the  county  wishes  to  make  application  for  a  Federal  Land  Policy  Management 
Act  Right-Of-Way  for  this  road,  you  may  make  such  application  to . 

Sincerely, 


Area  Manager 


Attachment   4 
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EXAMPLE  OF  BOTH  ACKNOWLEDGEMENT  AND  NONACCEPTANCE 

Letter  of  Acknowledgement  and  Finding  of  Nonacceptance 

The  Bureau  of  Land  Management  (BLM)  has  examined  the  assertion  that 

road  was  accepted  by  County  pursuant  to  Revised  Statute  (R.S.)  2477* — 

We  have,  for  administrative  purposes  only,  determined  that  the  County 

has  accepted  the  Congressional  Grant  offered  in  R.S.  2477  over  the  following 

public  lands  administered  by  the  BLM  for  the  County  road. 

i 

This  administrative  determination  recognizes  the  County's  right  to  operate, 
maintain,  to  the  extent  that  such  county  road  was  maintained  on  October  21, 
1976,  and  terminate  the  County  road  on  those  public  lands  described  above. 
Any  change  in  scope  or  alignment  on  public  lands  may  require  separate 
authorization  from  the  BLM  pursuant  to  Title  V  of  the  Federal  land  Policy 
Management  Act  of  October  21,  1976.. 

This  acknowledgement  will  be  noted  on  the  BLM's  official  land  records. 

We  have,  for  administrative  purposes  only,  determined  that  the  Congressional 
Grant  offered  in  R.S.  2477  over  the  following  described  public  lands 
administered  by  the  BLM  for  the  County  road  did  not  attach  since: 

USE  APPROPRIATE  PARAGRAPH: 

-Construction  did  not  occur  prior  to  (a)  October  21,  1976,  or  (b) 
October  21,  1966. 

-the  road  was  not  a  public  highway. 

-The  public  lands  over  which  the  road  crosses  were  reserved  from  date  to 
date  pursuant  to . 

If  the  county  wishes  to  make  application  for  a  Federal  Land  Policy  Management 
Act  Right-Of-Way  for  this  road  over  the  public  lands  determined  not  to  have  a 
R.S.  2477,  you  may  make  such  application  to . 

Sincerely, 


Area  Manager 


Attachment  5 
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UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Alaska  State  Office 

222  W.  7th  Avenue,  #13 

Anchorage,  Alaska  99513 


2800  (932) 


February  18,    1992 


Instruction  Memorandum  No.  ak  92-075 
Expires:   09/30/93 

To:  DMs 

From:  State  Director,  Alaska 

Subject:  Guidelines  for  Processing  R.S.  2477  Assertions 

Since  the  State  of  Alaska  is  becoming  more  active  in  the  filing  of  assertions  of  rights  under  R.S. 
2477,  we  need  to  assure  that  we  are  ready  to  respond  promptly  and  that  all  offices  are  using 
standardized  procedures  for  handling  of  filings.  For  the  purpose  of  R.S.  2477,  "highway"  is 
defined  as  a  definite  route  or  way  that  is  freely  open  for  all  to  use  for  the  type  of  use  intended. 
Historically,  the  terra  "highway"  has  been  used  to  include  such  things  as  dog  sled  trails,  foot 
trails,  wagon  roads,  etc.  These  types  of  rights-of-way  are  acceptable  if  they  meet  the  criteria  set 
out  below.  The  following  guidelines  for  processing  R.S.  2477  assertions  should  be  followed: 

1.  Assertion  filings  should  include  the  following  items.  (If  all  of  me  necessary 
information  is  not  included  in  the  initial  filing,  request  the  additional  information 
needed  from  the  person/office  filing  the  assertion.) 

a.  A  map  or  aerial  photograph  of  a  scale  1:63,360  or  better  with  the  highway 
plotted  on  it.  Maps  of  the  scale  1:250,000  are  not  accurate  enough  to 
allow  us  to  note  our  records. 

b.  Date  of  construction  of  highway,  if  known,  (must  have  been  prior  to 
October  21,  1976).  If  date  of  construction  is  unknown,  date(s)  of  known 
use  should  be  given. 
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c.  Information  as  to  who  used  the  facility,  when  they  used  it,  and  how  it  is 
currently  being  used. 

d.  The  actual  constructed  width  of  the  Highway. 

2.  Review  the  BLM  land  records  to  see  if  the  lands  were  unappropriated  at  the  time 
of  construction  and  if  the  lands  are  still  under  BLM  jurisdiction.  Lands  not  open 
to  R.S.  2477  assertions  include  the  following: 

a.  All  lands  in  Alaska  from  December  13.  1968,  (PLO  4582)  through 
March  18,  1972  (90  days  after  ANCSA)  and  after  March  28,  1974 
(PLO  5418); 

b.  Lands  which  are  segregated  by  reservations,  Act  of  Congress,  Executive 
Order,  Secretarial  Order,  or,  in  some  cases,  classification  actions 
authorized  by  statute,  and; 

c.  Lands  entered  by  settlers  or  located  under  the  mining  laws  and  lands 
included  in  allowed  homestead  entries  which  ceased  to  be  public  lands 
during  the  pendency  of  an  entry  or  claim. 

3.  Review  BLM  land  records,  aerial  photographs,  and/or  examine  on  the  ground  to 
determine  when  actual  construction  occurred.  The  term  construction  includes: 

a.  A  process  of  clearing  to  make  a  route  passable  (i.e.  removing  vegetation 
or  rocks,  filling  in  low  areas); 

b.  Road  maintenance  over  several  years,  or  expenditure  of  public  funds; 

c.  The  passage  of  vehicles  by  users  over  time. 

4.  Query  the  State  Department  of  Natural  Resources/  Department  of  Transportation 
and  Public  Facilities  or  other  public  body  to  determine  if  the  highway  was  and 
still  is  a  public  highway.  The  determination  that  the  route  is  a  public  highway 
includes  the  following  elements: 

a.  It  is  freely  open  for  all  to  use; 

b.  It  is  included  as  pan  of  the  State,  Borough,  or  local  road  system; 

c.  Public  funds  have  been  expended  for  construction  and/or  maintenance. 

5.  Determine  the  extent  of  the  right-of-way  ancillary  uses.  Allowed  uses  include 
acreage  for  ditches,  sloping,  turnouts,  and  rest  areas.  (Unauthorized  uses  include 
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power  or  telephone  lines  after  1974.) 

6.  Establish  a  serialized  case  file  and  enter  into  AALMRS  under  Case  Type  282201. 
if  the  R.S.  2477  is  to  be  noted  to  the  BLM  records. 

7.  Prepare  a  letter  to  the  person/office  making  the  filing: 

a.  Records  are  noted;  OR 

b.  Refuse  to  acknowledge  the  assertion  (No  Appeal  Rights). 

8.  Compliance  checks: 

a.  Is  there  any  degradation  of  the  surface  estate? 

b.  Existence  of  a  highway  can  be  challenged  at  any  time.   Has  the  trail  been 
litigated  (matter  for  a  court  of  competent  jurisdiction.  Federal  or  State)? 

c.  Rerouting  of  highway,  widening  beyond  State  designated  width,  and 
installation  of  ancillary  facilities  requires  a  separate  right-of-way  grant. 


*Juk 


&&■*  Edward  F.  Spang 

State  Director,  Alaska 
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APPENDIX  III 
R.S.  2477  SCOPING  PROCESS 
Exhibit 

A  •   R.S.  2477  Scoping  Process  and  Issue  Summary 


Scoping  Process  and  Issue  Summary 

Introduction 

This  appendix  summarizes  the  comments  received  during  the  information-gathering  or  "scoping" 
phase  of  the  Department  of  Interior's  Congressionally-directed  study  of  R.S.  2477  rights-of-way 
The  information  received  is  appreciated  and  has  greatly  assisted  in  the  preparation  of  this  draft 
report. 

Purpose 

The  purpose  of  scoping  in  for  this  report  was  to  gather  views,  comments,  and  information  regarding 
the  history  of  R.S.  2477  and  current  and  future  management  of  these  rights-of-way.  The  specific 
topics  of  study  directed  by  Congress  to  the  Interior  Department  included: 

•  the  history  of  rights-of-way  claims  under  section  2477  of  the  Revised  Statutes 

•  the  likely  impacts  of  current  and  potential  claims  of  such  rights-of-way: 
on  the  management  of  Federal  lands, 

on  the  access  to  Federal  lands,  private  lands.  State  lands,  Indian  and  Native  lands, 
on  multiple  use  activities, 
•-the  current  status  of  claims 

•  alternatives  to  assessing  the  validity  of  claims  for  rights-of-way 

•  alternatives  for  obtaining  rights-of-way 

In  order  to  respond  to  Congressional  direction  within  the  short  time  provided  for  this  study,  affected 
interests  were  asked  to  provide  information  relating  to  these  areas  as  well  as  any  other  feedback  they 
wished  to  express  to  the  task  force  preparing  the  report.  The  deadline  for  submitting  information 
to  the  task  force  was  originally  January  4,  1992.  That  date  was  subsequently  moved  back  to  January 
14,  1993,  in  response  numerous  requests  for  a  comment  period  extension. 

The  BLM  Study  Process 

To  address  this  important  pub11':  land  issue  in  a  manner  that  responds  to  Congressional  direction,  the 
BLM  assembled  a  study  task  force  comprised  of  representative(s)  from  each  BLM  State  organization, 
the  BLM  Headquarters  Office,  and  affected  Federal  land  management  agencies.  Non-BLM 
participating  offices  include  the  National  Park  Service  Rocky  Mountain  Region  in  Denver 
Colorado,  Bureau  of  Indian  Affairs  Washington  Office,  United  States  Fish  and  Wildlife  Service 
Washington  Office,  and  the  United  States  Forest  Service  Region  4  Office  located  in  Ogden,  Utah. 

The  active  involvement  of  affected  interests  from  the  Western  Public  Land  States  has  been  an 
essential  element  of  this  study.  On  November  18,  1992,  several  hundred  letters  and  "scoping" 
packages  were  mailed  to  State  and  local  governments,  land-use  organizations,  and  other  affected 
interests.  Notification  of  the  study  was  published  in  the  December  15,  1993  Federal  Register.  News 
releases  were  distributed  to  national,  regional,  and  Statewide  media  outlets  announcing  the  initiation 
of  the  study  and  requesting  information  from  the  public. 
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In  addition,  several  public  meetings  were  held  to  gain  input.  Meetings  dates  and  locations  included: 

*  Salt  Lake  City,  Utah  November  14  and  15,  1992 

*  Fairbanks,  Alaska  December  15,  1992 

*  Anchorage,  Alaska  December  17,  1992 

*  Boise,  Idaho  December  22,  1992 

*  Billings,  Montana  January  5,  1993 

*  Riverside,  California  January  5,  1993 

*  Reno,  Nevada  January  7,  1993 

*  LeGrande,  Oregon  January  12,  1993 

Throughout  this  scoping  process,  numerous  additional  contacts  were  made,  through  the  members  of 
the  study  task  force,  with  affected  interests.  To  date,  2,345  individuals  and  organizations  have 
responded  to  the  task  force  indicating  a  desire  to  participate  in  the  study  process. 

Scoping  Information 

Complete  copies  of  all  the  information  submitted  to  the  task  force  has  been  reproduced  and  sent  to 
each  BLM  State  Office  and  a  designated  office  from  each  of  the  other  Federal  agencies  participating 
in  this  project.  In  addition  to  scoping  letters  and  support  documentation  received,  these  files  contain 
appropriate  State  statutes,  citations  to  court  cases,  past  administrative  guidance,  and  other  materials. 
These  files  are  available  for  review  at  the  offices  listed  below.  For  additional  information,  please 
contact  the  representative  listed  under  each  office  location. 
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BLM  Office  Locations 


Alaska 

Alaska  State  Office 

222  West  7th  Avenue,  #13 

Anchorage  AK  99513-759 

Sue  Wolf  (907)  271-3293 

Arizona 

Arizona  State  Office 

3707  North  7th  Street 

P.O.  Box  16563 

Phoenix  AZ   85011-6563 

Bob  Archibald  (602)  640-5509 

California 

California  State  Office 

Federal  Building 

2800  Cottage  Way,  E-2841 

Sacramento  CA  95825-1889 

Dave  Macllnay  (916)  978-4730 

Colorado 

Colorado  State  Office 
2850  Youngfield  Street 
Lakewood  CO  80215-7076 
Herb  Olsen  (303)  239-3709 

Eastern  States 
Eastern  States  Office 
350  South  Pickett  Street 
Alexandria  VA  22304 
Ed  Ruda  (703)  440-1685 

Idaho 

Idaho  State  Office 

3380  Americana  Terrace 

Boise  ID  83706 

Bill  Wiegand  (208)  384-3127 

Montana 

Montana  State  Office 

Granite  Tower,  222  North  32nd  Street 

P.O.  Box  36800 

Billings  MT  59107-6800 

Jim  Binando  (406)  255-2935 


Nevada 

Nevada  State  Office 

850  Harvard  Way 

P.O.  Box  12000 

Reno  NV    89520-0006 

Ken  Stowers  (702)  785-6478 

New  Mexico 

New  Mexico  State  Office 

P.O.  Box  27115 

Santa  Fe  NM    87502-7115 

Teodoro  Rael  (505)  438-7419 

Oregon 

Oregon  State  Office 

1300  N.E.  44th  Avenue 

P.O.  Box  2965 

Portland  OR  97208-2965 

Bob  Mollahan  (503)  280-7158 

Utah 

Utah  State  Office 

P.O.  Box  45255 

Salt  Lake  City  UT   84145-0155 

Ted  Stephenson  (901)  539-4100 

Washington  DC 

Bureau  of  Land  Management  (1620  LS) 

1849  C  Street.  NW 

Washington  DC   20240-9998 

Ron  Montagna  (202)  653-9202 

Wyoming 

Wyoming  State  Office 

2515  Warren  Avenue 

P.O.  Box  1828 

Cheyenne  WY   82003 

Mel  Schlagel  (307)  775-6115 
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Other  Federal  Agency  Office  Locations 

Bureau  of  Indian  Affairs, Tech  Services 
849  C  Street  ,  4522  MIB 
Washington  DC   20240 
Alice  Harwood 

U.S.  Forest  Service  • 
324  25th  Street 
Ogden  UT  84401 
Sue  Bybee 

US.  Forest  Service 
14th  and  Independence  St.  SW 
P.O.  Box  9690 
Washington  DC  20090 
Gordon  Small 

U.S.  Fish  and  Wildlife  Service 
1849  C  Street  NW,  MS-670-ARLSQ 
Washington  DC  20240 
Donald  Voros 

National  Park  Service,  Rocky  Mtn.  Region 
12795  West  Alameda  Parkway 
Lakewood  CO  08227 
Dick  Young,  Land  Resources 


Scoping  Comment  Summary 

As  stated  previously,  this  appendix  summarizes  comments  received  during  the  scoping  effort.  The 
purpose  of  this  section  is  to  consolidate  comments  into  the  issue(s)  addressing  each  category  of 
information  requested  from  Congress.  Comments  have  been  consolidated  into  ^ie  headings  listed 
below: 

•  History  of  R.S.  2477  Rights-of-way 

•  Current  Status  of  Claims 

•  Impacts  of  Current  and  Potential  Claims  on  Access  To  Federal  lands.  State  lands  Indian 
and  Native  lands,  private  lands. 

•  Impacts  of  Current  and  Potential  Claims  on  the  Management  of  Federal  Lands 

•  Imparts  of  Current  and  Potential  Claims  on  Multiple  Use  Activities 
Mining  and  Other  Commercial  Uses 

Motorized  Recreation  Opportunities 

•  Impart  of  Current  and  Potential  Claims  on  State  and  Local  Governments 

•  Impacts  of  Current  and  Potential  Claims  on  Alaskan  Native  Lands 

•  Alternatives  To  Obtaining  Rights-of-way 

•  Alternatives  To  The  Current  Validation  Process 

■ 
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1-  History  of  R,S.  2477  Rights-of-Wav 

Congressional  intent  was  the  key  issue  raised.  What  did  Congress  grant  and  to  whom?  And.  if  a 
grant  was  established,  to  what  extent  were  rights  conveyed?  How  and  when  should  these  rights  be 
applied?   What  jurisdictional  entity  governs  these  rights? 

Numerous  interpretations  of  the  Statute  were  offered  to  answer  these  and  other  questions.  Most 
discussion,  however,  can  be  grouped  into  one  of  two  general  categories. 

The  Congressional  grant  and  the  correct  application  of  the  law  is  very  broad.    For  example: 

"R.S.  2477  was  a  blanket  authority  granting  the  right  to  local  government  to  build  access 
across  the  public  domain  for  purposes  of  public  conveyance  and  convenience.    The  right 
(  granted  to  local  government  was  not  limited  to  specific  tracts  or  specific  dimensions  or 

specific  modes  of  access.  Access  ways  could  be  "built"  where  needed  in  a  manner  as 
needed  and  modified  as  needed  under  the  blanket  R.S.  2477  right.  The  right  was  total  and 
without  reservation. " 

R.S.  2477  should  be  interpreted  in  much  narrower  terms  with  specific  limitations  to  the  establishment 
and  application  of  rights.   For  example: 

".  .  .the  historical  purpose  and  intent  was  to  allow  miners  and  homesteaders  access  across 
federal  lands  in  order  to  relieve  a  situation  of  mass  trespass." 

and  (paraphrasing)  the  right  is  not  prospective  in  establishment  of  a  right-of-way  or  in  the 
application  of  an  existing  R.S.  2477  highway 

Similar  positions  were  presented  regarding  many  of  the  key  elements  of  the  Statute.  Various 
definitions  of  the  statutory  elements  of  the  law  were  given;  including  what  constitutes  a  "highway." 
"construction,"  and  "reserved  public  lands." 

Other  key  issues  raised,  include  questions  regarding  the  governing  law  (State  or  Federal),  the  role 
of  FLMPA  and  the  Alaska  National  Interest  Lands  and  Conservation  Act  (ANILCA),  and  positions 
regarding  the  "scope"  of  rights  conveyed.   For  example: 

FLMPA  does  not  govern  interpretation  of  R.S.  2477,  nor  can  any  later       Congressional 
enactment  do  so:" 

"The  BLM  is  violating  the  intent  of  both  statutes  by  granting  R.S.  2477's  pro  forma  and  by 
limiting  the  Secretary's  ability  to  retain  and  manage  the  public  lands  for  multiple  use  and 
sustained  yield  ..." 

Key  Issues 

•  There  are  several  relevant  interpretations  regarding  the  intent  and  application  of  the  Statute. 
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The  Department  of  Interior  should  clarify  what  its  position  has  been  on  this  issue  historically. 

2.  Current  Status  of  Claims 

Some  information  pertaining  to  past  R.S.  2477  determinations,  such  as  serialized  case  numbers  or 
other  documentation  found  on  the  public  land  record,  was  received  from  participating  agencies  and. 
in  some  cases,  the  public.  While  it  is  intuitively  known  that  many  of  the  Interstate/State  highways] 
county  thoroughfares,  and  other  roads  in  the  West  were  granted  under  the  authority  of  R.S.  2477. 
little  documentation  is  apparent. 

Likewise,  very  little  "hard"  or  quantifiable  information  was  received  on  potential  R.S.  2477  roads 
likely  to  be  claimed  in  the  future.  Most  speculated  only  in  very  broad  terms.  The  number  being 
either  very  great,  moderate,  or  very  few.  These  relative  values  depend  upon  how  the  Statute  is 
interpreted,  applied,  and  most  likely  adjudicated  in  the  courts,  in  the  future. 

The  following  comments  exemplify  the  range  of  viewpoints  expressed  as  to  the  existence  of  R.S. 
2477  rights-of-way  on  the  public  and  private  lands. 

"There  are  hundreds  of  major  and  perhaps  thousands  of  minor  R.S.  2477  rights-of-way  in 
Alaska.  They  exist  under  law  whether  they  have  been  "asserted"  or  not.  They  exist  whether 
or  they  have  been  recognized  by  the  Federal  Government  or  the  State  of  Alaska.  They  will 
continue  to  exist  until  they  are  "vacated"  in  accordance  with  State  law." 

"In  Nevada  alone  there  are  undoubtedly  thousands  of  vehicle  tracks  going  back  to  1866 
which  are  still  traceable  in  this  arid  and  fragile  land.  To  maintain  that  these  are  constructed 
roads  is  ridiculous." 

Other  comments  under  this  category  refer  to  the  existing  Departmental  R.S.  2477  policy.  Numerous 
comments,  both  pro  and  con,,  were  received. 

Key  Issues 

Lack  of  inventory,  confusion  over  the  law  and  its  application  make  it  difficult  to  inventory, 
thus  asses  impacts  of  potential  R.S.  2477  claims. 

State  and  local  governments  view  R.S.  2477  rights-of-way  as  property  assets.  Loss  or 
reduction  of  use  may  constitute  a  "taking"  necessitating  compensation. 

3-  Impacts  Of  Current  and  Potential  Claims  On  Access  To  Federal  Lands.  State  Lands   Indian 

and  Native  lands,  and  private  lands 

Many  comments  stressed  that  R.S.  2477  was  essential  because  it  maximized  access  options  and  that 
no  actions  should  be  taken  to  change  this. 

"Any  road  that  was  in  place  before  that  date  (FLPMA)  should  be  left  alone  and  not  closed 
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to  the  public." 

Several  comments  stated  that  Alaska,  for  a  variety  of  reasons,  posed  a  special  situation,  and  that  R  S 
2477  access  is  particularly  critical  to  that  State.  Contributing  factors  include  the  State's  large  Federal 
land  base  coupled  with  the  fact  that  much  of  the  private,  State,  and  local  property  has  recently  been 
established  from  Federal  lands  with  underlying  preexisting  R.S.  2477  rights-of-way  This  unique 
situation  makes  R.S.  2477  rights-of-way  particularly  important  for  access  and  travel  in  all  types  of 
land  in  Alaska. 

"Because  Alaska  is  a  young  and  sparsely  populated  state  and  is  only  now  experiencing  the 
kinds  of  growth  and  development  pressure  most  states  experienced  long  ago,  Alaska's  access 
rights,  of  which  R.S.  2477  is  a  key  element,  must  be  protected." 

Other  comments  voiced  that  R.S.  2477  might  expand  vehicular  access  opportunities  to  lands  currently 
closed  to  due  to  Federal  wilderness  legislation  or  regulatory  actions  such  as  off-road  vehicle  closures. 

"Appropriate  processes  need  to  be  developed  to  acknowledge  R.S.  2477  roads,  paths,  and 
ways  inside  of  wilderness  areas  and  wilderness  study  areas." 

Others  noted  that  denial  of  an  R.S.  2477  right-of-way  does  not  eliminate  access.  Access  would 
remain  open  under  Federal  jurisdiction. 

"...  It  merely  leaves  the  access  under  the  management  and  jurisdiction  of  the  BLM  or  other 
federal  administrator.  This  is  precisely  what  Congress  intended  in  the  passage  of  FLPMA. " 

Similar  to  the  above  point,  many  comments  identified  that  existing  regulations  pertaining  to  several 
multiple-use  activities  contain  access  provisions  (i.e.,  3809  mining  regulations)  precluding  the  need 
for  other  authorizations  such  as  a  FLMPA  or  an  R.S.  2477  rights-of-way. 

Several  key  issues  were  raised  concerning  the  present  or  potential  effect  of  R.S.  2477  rights-of-way 
on  access  to,  or  through,  private  lands. 

R.S.  2477  facilitates  access  to  private  lands.  This  is  particularly  important  in  the  West  where 
land-ownership  patterns  are  of^n  checkerboarded  or  large  areas  of  public  lands  surround 
private  inholdings. 

Maintaining  R.S.  2477  rights-of-way  across  private  lands  ensures  future  access  of  the  public 
to  public  lands;  and, 

Federal,  State,  or  private  individuals  should  reestablish  R.S.  2477  rights-of-way  on  roads 
currently  blocked  by  private  land  owners  in  order  to  gain  access  to  public  lands. 

Key  Issues 

Assessment  of  potential  impacts  is  difficult  due  to  lack  of  information  available. 
•  Alaska  may  present  a  unique  situation. 

Appendix  III,  Exhibit  A 
page  7  of  12 


•  R.S.  2477  maximizes  access  options. 

•  R.S.  2477  may  present  an  opportunity  to  gain  access  to  areas  currently  closed,        bchpjtfc 
and  private  lands. 

Denial  of  R.S.  2477  does  not  eliminate  access,  it  merely  leaves  access  under  jurisdiction  of 
Federal  land  manager. 


4.         Impacts  Of  Current  and  Potential  Claims  On  The  Management  of  Federal  Lands 

Pending  and  other  potential  R.S.  2477  claims  pose  a  serious  risk  to  Alaska  and  other  Western 
National  Parks.  They  potentially  threaten  the  values  and  purposes  for  which  park  lands  have  been 
established.  They  may  also  impair  the  National  Park  Service's  ability  to  manage  the  parks  under  the 
Organic  Act  mandate. 

Similar  concerns  were  voiced  regarding  Federally  designated  wildlife  refuges,  preserves, 
conservation  units,  and  other  areas.   For  example: 

"Congress  certainly  did  not  designate  national  parks,  refuges,  and  forests  in  Alaska  to  protect 
wilderness  and  wildlife  values  with  the  notion  that  an  ancient  claim  could  be  upgraded, 
reconstructed/or  converted  to  uses  that  are  incompatible  with  the  conservation  purposes 
established  in  law." 

Other  comments  focused  on  development  and  maintenance  of  a  rural  road  system  due  to  R.S.  2477 
and  the  benefits  that  system  provides  to  Federal  land  mangers. 

"It  should  be  recognized  by  federal  land  mangers  that  their  activities  on  the  land  are  made 
possible  largely  because  counties  have  exercised  their  rights  pursuant  to  R.S.  2477.  An 
extensive  network  of  roads  has  been  built  and  maintained  at  the  expense  of  local  government 
and  local  taxpayers  and  to  the  benefit  of  the  non-taxpaying  federal  agency  managing  the 
land." 

Other  comments  stated  th-*t  the  proliferation  of  R.S.  2477  rights-of-way  across  the  public  land 
threatens  resources  and  impairs  the  Federal  manager's  ability  to  carry  out  management  plans  or  legal 
obligations  in  accordance  with  environmental  protection  legislation. 

"The  fact  is  public  lands  can  not  be  managed  by  the  BLM,  as  Congress  intends,  when  the 
lands  are  covered  with  a  "spaghetti  plate"  of  rights-of-way." 

Wilderness  was  a  special  concern  of  many  comments. 

Confirmation  of  past  R.S.  2477s  and  the  large  number  of  potential  assertions,  if  deemed  valid,  would 
degrade  or  disqualify  areas  of  public  lands  proposed  for  wilderness  designation  by  members  of  the 
public. 

Pending  and  potential  R.S.  2477  assertions  within  wilderness  and  WSAs  threaten  to  degrade  or 
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disqualify  areas  currently  designated  or  under  consideration  for  wilderness  status. 

.  .  .  Millard  County  in  western  Utah  has  given  BLM  notice  that  it  intends  to  file  suit  against  the 
agency  to  quiet  title  to  an  R.S.  2477  that  is  asserted  within  a  Wilderness  Study  Area.  The 
implications  of  this  action  must  also  be  discussed." 

Other  comments  stated  that  R.S.  2477  presents  a  good  way  of  preventing  areas  that  are  not  truly 
roadless  from  qualifying  as  wilderness. 

"...  road  closures  are  done  to  further  enhance  or  expand  (artificially)  wilderness  boundaries. 
R.S.  2477  may  be  our  only  hope  in  keeping  this  from  happening  any  further." 

Key  Issues 

•  Current  and  potential  R.S.  2477  roads  disrupt  management  of  Federal  lands  and  threaten 

resources  and  public  purposes  and  values  of  public  lands. 


o 


Confirmation  of  pending  or  potential  R.S.  2477  assertions  would  degrade  or  disqualify  areas 
of  public  lands  designated  or  proposed  for  designation  as  wilderness  areas. 


5.         Impacts  Of  Current  and  Potential  R.S.  2477  Claims  On  Multiple  Use  Activities-Mining  and 
Other  Commercial  Uses 

R.S.  2477  is  essential  to  the  mineral  industry  because  it  helps  to  maximize  access  options  for 
exploration  and  development.   For  example: 

"The  mineral  industry  depends  on  unimpeded  access  to  remote  areas  of  the  public  domain. 
Any  attempt  to  restrict  the  scope  of  valid  existing  rights  established  under  R.S.  2477  will 
directly  hamper  mineral  exploration  and  development  which  is  absolutely  vital  to  this 
country's  economy  and  national  security." 

R.S.  2477  rights-of-way  have  a  minimal  effect  upon  the  mineral  industry  due  to  availability  of  access 
under  casual  use,  "built-in"  provisions  for  access  under  mining  Lw,  and  the  availability  FLPMA, 
ANILCA,  and  other  rights-of-way  provisions  which  provide  reasonable,  alternative  means  of  access. 

Key  Issues 

•  R.S.  2477  rights-of-way  are  essential  to  mining  and  other  commercial  purposes  on 
public  lands 

•  Casual-use  and  alternative  rights-of-ways  are  adequate  and  more  appropriate  considering 
contemporary  management  of  public  lands 


Impacts  Of  Current  and  Potential  Claims  On  Multiple  Use  Activities-Motorized  Recreation 
Opportunities 
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R.S.  2477  rights-of-way  are  important  because  they  maximize  access  options  and  help  to  maintain 
"traditional"  access. 

R.S.  2477  may  enhance  motorized  recreation  opportunities  by  offering  the  opportunity  to  regain 
vehicular  access  to  areas  currently  closed.    For  example: 

".  .  .highways  closed  subsequent  to  the  passage  of  FLPMA  which  meet  R.S.  2477  should 
be  open. " 

"Key  Issue 

R.S.  2477  enhances  motorized  recreational  access  by  maintaining  access  and  providing  the 
opportunity  to  reopen  roads  currently  closed. 


/ 


7.         Impacts  Of  Current  and  Potential  Claims  On  State  and  Local  governments 


R.S.  2477  rights-of-way  provide  State  and  local  governments  greater  flexibility  in  administering  lands 
,,  within  their  jurisdictions.  It  also  gives  them  greater  control  over  access  and  the  uses  of  neighboring 
public  and  private  lands  deemed  vital  to  the  interests  and  stability  of  local  economies  and  culture. 
To  repeal  or  limit  the  R.S.  2477  statute  would  cause  undue  hardship  on  local  government  and  rural 
communities. 

Key  Issues 

•  R.S  2477  has  provided  State  and  local  governments  greater  flexibility  in  administering  lands 
within  their  jurisdictions  and  has  provided  access  to  neighboring  public  and  private  lands. 

8.         Impacts  of  Current  and  Potential  Claims  To  Alaskan  Native  Lands 

Several  Alaska  Native  organizations  identified  problems  regarding  the  possibility  of  further  R.S. 
2477  claims  across  their  lands.  Many  comments  characterized  assertions  as  trespass,  impacting 
Native  land  and  resources,  and  in  some  situations  p'  :ntially  threatening  to  traditional  subsistence 
pursuits.   For  example: 

"R.S.  2477  right-of-ways  within  Native  conveyed  lands  have  the  serious  potential  to 
undermine  one  of  the  Alaska  Native  Claims  Settlement  Act-to  allow  the  Native  people  of 
Alaska  to  maintain  their  own  land  and  resources." 

Key  Issues 

•  R.S.  2477  right-of-way  regarded  as  trespass,  impact  Native  land  and  resources  and  may 
undermine  self-determination  of  Native  Alaskans. 


9.         Alternatives  Methods  of  Obtaining  Rights-of-wav 
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Right-of-way  provisions  contained  within  Title  V  of  FLPMA  and  Title  XI  of  ANCLIC  are  adequate 
for  future  needs  and  more  properly  allow  for  the  selection  and  determination  of  travel  corridors 
within  the  framework  of  contemporary  laws  including  NEPA. 

Others  express  that  Title  V  and  especially  Title  XI  are  inadequate,  and  that  neither  meets  the  needs 
nor  gives  the  flexibility  and  latitude  to  local  governments  that  R.S.  2477  provides. 

Some  comments  expressed  problems  associated  with  cost,  time  delays,  and  diminishment  of  rights 
when  commenting  on  the  conversion  of  R.S.  2477  rights-of-way  to  either  FLPMA  or  ANCLIC 
rights-of-way. 

Right-of-way  provisions  in  FLPMA  and  ANCLIC  do  not  govern  preexisting  rights  of  R.S.  2477 
Key  Issues 


Right-of-way  provisions  contained  in  FLPMA  and  ANCLIC  are  adequate  for  future  needs 
.    and  within  the  framework  of  contemporary  law. 

,.   •  FLPMA  and  ANCLIC  are  inadequate  and  do  not  provide  the  flexibility  that  R.S.  2477 

provides. 

•  Neither  FLPMA  or  ANCLIC  govern  the  preexisting  rights  of  R.S. 2477. 

10.  Alternatives  To  the  Current  Validation  Process 

Several  different  alternatives  to  the  validation  process  currently  in  use  were  identified: 

Adopt  the  process  outlined  in  House  of  Representative  Bill  1096  introduced  during  the  102  session 
of  Congress. 

DOI  should  establish  separate  regulations  dealing  with  R.S.  2477  that  should  preclude  BLM  from 
acting  in  an  adjudicatory  capacity  and  include;  no  review  by  IBLA,  provide  for  direct  recourse  to 
Federal  Courts,  no  automatic  stay,  no  standing  for  third  parties. 

DOI  should  engage  in  rulemaking  to  establish  a  confirmation  process  whereby  all  individuals  and 
State  and  local  governments  with  unresolved  R.S.  2477  claims  would  be  required  to  submit  proof 
of  the  validity  of  their  claims  to  the  Department  for  confirmation.  Public  notice  would  be  given  of 
all  asserted  claims  and  the  public  would  have  an  opportunity  to  comment  and  appeal  any  confirmation 
of  the  grant. 

The  current  DOI  policy  and  supplemental  procedures  used  by  Utah  BLM  should  be  adopted  with 
certain  operational  refinements  to  add  precision,  clarity,  and  efficiency  to  the  process. 

The  DOI  should  combine  procedures  currently  in  use  by  the  State  of  Alaska  and  the  BLM  into  a 
single  process  to  yield  a  uniform  program  benefitting  DOI,  the  State  of  Alaska,  private  land  owners, 
and  the  public. 

Appendix  III,  Exhibit  A 
I  page  1 1  of  12 


No  policy  is  needed. 
Key  Issues 

•  New  policy  significantly  different  from  current  policy  is  needed. 

•  The  existing  policy  is  adequate  with  operational  changes  to  improve  efficiency. 

•  A  consistent,  uniform  confirmation  process  by  combining  features  currently  in  use  by  the 
State  of  Alaska  and  BLM  would  produce  a  good  program  benefitting  all. 
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APPENDIX  IV 
EMERY  COUNTY  CONSENT  DECREE 


Exhibit 
A  .  .  . 


Consent  Decree,  U.S.  v.  Emerv  Cmmtv.  Utah,  civil 
No.  92-c-106s  (D.  Utah,  filed  December  15,  1992) 


RECEIVED  CI"*  .._ 
j2«?HJw.JSi0SnlJ«'1(St»t"  Attorney  ,fi«£tVE&- 


IN  THE  UNITED  STATES  DISTRICT  COURT 
IN  AND  FOR  THE  DISTRICT  OP  UTAH 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 

VS. 

EMERY  COUNTY,    a  political 
§tah,lViSi°n  °f  -wSitiS^of 

Defendant. 


Civil  No. 


92-C-    1069S 

CONSENT  DECREE 


th.  JT   PartiM'  EmeCy  C°Unty  (thft  C°Unty)'  *  division  of 
the  State  of  Utah,  and  the  Bureau  „#  .  ^  „  . 

«na  cne  Bureau  of  land  Management  (BLM>,  an 

e-L  !H  C°Unty  ^  BOt  ,dmit  "y  fact»  ttlle'e<1  *  «- 

"•or..  .nd  „  cuen,  ^  County>i  agreenent  ^ 

Lzrr not  be  -^ -  8a-i8sion  °<  ■*  •"•«•«- 

contained  in  the  Complaint. 
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S.   Highway,  eidst  in  Enery  County  which  ^  ^  ^ 

been,  or  aey  ln  the  future  be,  adaini.tr.tiv.ly  recognized  by  th. 
BLM  as  R.S.  ,477  highways  acr0,s  pubUc  ^^    ^^   ^ 

Buckhorn  Wash  Road  vhlch  the  blh  ad.ninistrativ.iy  recognized  as 
an  R.s.  2477  highway  on  May  1,  1991. 

3.   The  law  in  otan,  „  estabUshea  by  the  0<Si  Tenth 
Circuit  court  of  Appeels  ln  Sterrn  r1llh  „  ffn(1p1)  e48  p_2d  ^ 

1083  uoth  cir.  i9ee>,  sierrn  fMh  t  t.mhw,  s«9  t.m  ess,  369 
(10th  Cir.  i99S),  l5  that  th9  extent  of  M  %  s  247?  hi9hvay  ^^ 

public  lands  in  Utah  1.  not  necessarily  restricted  to  the  width 
and  extent  of  th.  disturbance  on  th.  date  of  it.  acceptance  as  a 
public  highway,  or  the  repeal  of  R.s.  ,4,7  en  ^^  „#  „„. 
but  is  what  is  reasonable  and  necessary  for  th.  type  of  use  to 
which  th.  road  ha.  been  put  and  should  not  be  restricted  to  the 
actual  beaten  peth,  but  should  be  wide  enough  to  ellow  tr.velers 
to  pas,  eacn  other,  h^  at  10e3.  Ihe  deteralMtlon  of  what  ^ 
reasonable  and  necessary  shell  be  made  by  the  8LM. 

«•   Congress  h«s  provided  in  Section  303(b)  of  the  Federel 
Land  Policy  and  Management  Act  of  1976  (FLPMA),  43  o.„.c.  , 
WMCbl,  thet,  -in  „.„»,!„,  u,,  rttu  landj  ^  Secretary 
by  reguution  or  otherwise,  t.K.  a„y  aetlo„  Metswy   to  pr,vent 
eny  unnecessary  or  undu.  degradation  of  th.  land,.-  «,„  BlM  acts 
on  behalf  of  th.  Secretary  of  the  Interior  to  perfors,  this 
responsibility. 

•  •   meofar  a.  the  county  is  performing  routine  meintenenc. 
within  th.  pr.vlously  disturbed  area  and  on  existing  .ssocl.ted 

2 

* 
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structure  on  a  road  wMeh 

»•"«*  the  81M  0,  the  work>  *>"**'   'He  'ounty  ls  not  regulred  to 

130   I'/  however  fch*  /- 

— ly  dlsturbed  :j^2^rses  any  - — - 

'  <«»«..  «ny  laments  (lnDe  1S"n3  ~-*«-  structures  or 

»««-.  adding  ,ravel  surface)tn'  r°c8d  'nd  *  «*  .P.c*«c.uy 
.Author,,*  0fflcer  ln  uru  "''  ^  *«*  »'«  notify  th.  BlH 

«*.  th.  County  baglns    ■   Ieast  ;;«v ».,  «orkIng  days 

.."»  -V  bo  satisfied  that  the  „  "  *"*  C°Unt*  «*  th. 

"«**  is  reason.*.  «  „.         ^  ^  °"  "*  R"S-  «» 
undue  degradation  to  t„,  pJjT*J-  **'  "°  »™>.=e„.ry  or 

*>unty  „m  alSQ  aha         J     "e  ^  -M  occur  th.r.by.     ,„, 

.„,  .  lc*  P*»ns  with  the  blm  i„^ 

»"d  arrange  to  visit  jointly  t.  BlM  Authorlaed.offleer 

that  both  th.  ,.  Proposed  work  areas  t«   . 

Both  the  county  and  fader|11  "Ms  to  assure 

"sponslbUitu,  .r,  „.       ,  "*  Pr°t«cted  and 

=ounty  oay  net  prece  Pfl0r  t0  •«»  "art  ot  .ny  work.     The 

**— -  -  vrltlng  thattht::  -"  -  —rlMd  o„iCer 
oegradation  to  the  public  Uns  ""necessary  or  undue 

•-  written  deterai„.tlon  J '  "  "^  «  **  l"****. 

.«•  «  -h.«  respond  to  the  count ^7^  *"*•""»>< 
"celvin,  not,flcatlon.  "*  WUhl"  th«rty  „„  daya 

-in,  <.ys  before  b^C^  ~  "  *~  «-  »> 

8"  '»  vrltlng  o,  th.  date  and  71  .  fc    '  ""  "«»  the 

M  time  Vork  will  begin. 
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'•       If  a  dispute  arises  between  th»  «.  ... 
«™«  rights  and-duties  e„  '  "  ""  P""M  «"«-!„, 

dispute  shell  be  resolye;b        J-  -•  ""  «**.   the 

"tent  possible     .       „  e°n«"«tion  end,   to  the 

Possible,  negotiation,  with  the  other  oertv       ,. 
consultation  or  ne,otl.tio„s#   the  pertie.  ll'l  '"" 

concerning  the  ri,ht.  end  dutie.  of  eith  a'r6<!nent 

«—  -st  be  fitted  to  u      o  P"ty'   ""  """"^ 

•■       Ifth.r      .        01,court  of  competent  Jurisdiction. 
"  the  county  propose,  to  realign  en  Ft  a     ,.,, 
-piy  with  applied  „f.ty  ltandardg       "        -   •       "  «-.   to 

though  .  non-ad.oining  deviation  fro,  the  el  11"  re"0"' 
area  of  the  R.g.  2477  rlohfe  „.  •  existln9  disturbed 

county.  proposal     the *    V     *  ""0n8ble  subs«tute  for  the 

p  oposal,   the  County  will  apply  to  the  blm  , 
to  do  so.     However     th.  ..  for  "  Per,nlt 

reasonably  be  Z^TZ  T  ~""  *»  ~ 

-"»«-..     *  County  Ih.li  no    Lr  ^^T  "  Unre"0naW9 
right-of-way  per»lt  l8sued  by  ^        "***"  *  'Ce*«*  «- 

wrant  and  .uoh  acoeot.no    „  '    "  *  "S  "•«•  »«" 

— ~  or ::;  r Ti :  r;  t  r  net  eonstitut«  * 

or  it.  S.s.  s«7  right-of-way. 
'       At  lMst  "ve  (3)  working  day.  b.fo,i 
-a  pursuant  to  a  BM  per.it  a.  d  so  L        '  ^  ^"^ 

- 1. 10" : .rr;:^  %-  — es  „ ,.  „ 

-  -ent  eny  deviations  by  the  county  ^ Z£?~ 

4     . 
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the  PliM  whl="  "ave  been  revleved  m  A 
. Authorised  officer,  and  prevent  'V  ™™«  >*   t*  Bt„ 

*•"•  *-.  vhlch  thPe  Bl71POten"al  ««•««  or  any 

P«t.ct  th.  publlc  lMds  •  "*"«d  to  enforce  ln  order  to 

"•     *>•  Procedure,  outl  ned     h  """*• 
<">  R.S.  2477  ra,„     ,  outlln*°  «bove  for  construction 

477  roMs  in  a,ery  Co     .  -action  projects 

«  ««-  M  J^i"*  C—  «»  -  end 
<«*  '«c.  comprlsed  to  lnclude  '  7        Pr°"Ul'ated  *  '  *-*« 

«-  Association  or  Counties    1 1  "  *  the  BM<  «* 

-sesuenuv  adopted  by  t".  BJ  "*  "  °Uh'  ~ 

■"  "•     l"s  consent  decree  fuUy  reso! 

Pontiff.  prsyer  for  /y  r"01'»  th.  issues  raised  ln 

"led  herewith.  "'  forth  ln  <**  **tatat 


• 


Ba*ry  County 


.    Date 


'tan  StaTe  Dfreetii 

I.S.  Bureau  of  nfid  Hanagaaent 


Data 


Approved  this      /Y^a^  «*  «.      w 

'    ■  5*ay  or  Decenbar,  1992, 


WW  states  DurxizcToofiFjuDa 
s 
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APPENDIX  V 
STATE  STATUTE  AND  CASE  LAW  SUMMARIES 

Appendix  V  contains  summaries  of  State  statutes  and  case  law 
relevant  to  public  highways  and  R.S.  2477  rights-of-ways.  The 
purpose  of  the  summaries  is  to  illustrate  the  differences  between 
States.  The  summaries  are  not  intended  to  be  all  inclusive  and  do 
not  attempt  to  give  a  complete  statutory  history 

A    •   Alaska 

B  Arizona 

c  California 

D • Colorado 

E .  Idaho 

"•••••    Kansas 

G  Montana 

H  •  •  •  •  • Nebraska 

1  •  *  '  *  * Nevada 

J  •  •  •  .  . New  Mexico 

K  •  •  •  •  • North  Dakota 

L  •  •  •  •  • Oklahoma 

M  •  .  .  .  „ Oregon 

N  •  •  •  •  • South  Dakota 

0  •  •  •  •  • Utah 

p  •  •  •  •  • Washington 

Q  •  •  •  • Wyoming 


ALASKA 
8TATUTES 

ALASKA  STAT.  §  19.10.010  (1988  &  Supp.  1992 ) (section  lines 
dedicated  for  use  as  public  highways,  enacted  1953) 

ALASKA  STAT.  §  19.10.015  ( 1988)  (establishment  of  highway  widths, 
enacted  1963,  amended  1980) 

ALASKA  STAT.  S  19.45.001(9)  (1988  &  Supp.  1992)  (definition  of 
highway,  enacted  1961) 

Note:   The  Alaska  territorial  legislature  accepted  the  federal 
grant  of  public  lands  for  highway  purposes  in  1923.  (19  SLA  1923, 
reenacted  as  1721  CLA  1933,  repealed  by  1  SLA  1949).  19  SLA  1923 
had  similar  provisions  to  ALASKA  STAT.  §  19.10.010.  Brice  v. 
State.  Div.  of  Forest.  Land  &  Water.  669  P. 2d  1311  (Alaska  1983) 

CASES 

Hammer lv  v.  Denton.  359  P. 2d  121  (Alaska  1961) 

Mercer  v.  Yutan  Construction  Co. .  420  P. 2d  323  (Alaska  1966) 

Girves  v.  Kenai  Peninsula  Borough.  536  P. 2d  1221  (Alaska 
1975) (citing  ALASKA  STAT.  §  19.10.010) 

Fisher  v.  Golden  Valley  Elec.  Ass'n.  Inc..  658  P. 2d  127  (Alaska 
1983) (citing  ALASKA  STAT.  §  19.10.010) 

State  v.  Alaska  Land  Title  Ass'n.  667  P. 2d  714  (Alaska  1983) 

Brice  v.  State.  Div.  of  Forest.  Land  &  Water.  669  P. 2d  1311 
(Alaska  1983) 

Dillingham  Comm.  Co... Inc.  v.  Citv  of  Dilliingham.  705  P. 2d  410 
(Alaska  1985) 

Summary:   To  complete  the  grant  offered  in  43  U.S.C.  §  932,  there 
must  be  either  some  positive  act  on  the  part  of  the  appropriate 
public  authorities  of  the  state,  clearly  manifesting  an  intention 
to  accept  a  grant,  or  there  must  be  public  user  for  such  a  period 
of  time  and  under  such  conditions  as  to  prove  that  the  grant  has 
been  accepted.  Dillingham  at  413  citing  Hammer ly.  ALASKA  STAT.  § 
19.10.010  was  held  to  constitute  an  acceptance  of  the  grant. 
Girves  at  1226.  The  statutory  period  of  use  is  ten  years. 
Dillingham  at  415. 

LAW  REVIEW  ARTICLES 

Leroy  K.  Latta,  Jr.,  Public  Access  Over  Alaska  Public  Lands  As 
Granted  bv  Section  8  of  the  Lode  Mining  Act  of  1866.  28  Santa 
Clara  L.  Rev.  811  (1988). 
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ARIZONA 
STATUTES 

ARIZ.  REV.  STAT.  ANN.  §  18-201  (1990) (Title  18  -  Highways  and 
Bridges,  Ch.  2  -  County  Highways;  establishing,  altering  or 
abandoning  local  highways,  original  source  was  Par.  3  97  2  CIVIL 
CODE  1901  (effect.  1871),  which  has  remained  effective  and 
substantially  the  same  to  the  present.  Par.  3972  eventually 
became  ARIZ.  REV.  STAT.  §§  18-201  through  18-205  (1956) (§§  18- 
204,  18-205  were  repealed  1961)) 

ARIZ.  REV.  STAT.  ANN.  §  28-1862  (1989  &  Supp.  1992) (Title  28,  Ch. 
13,  Art.  4  -  State  Highways  and  Routes;  width  of  highways;  errors 
in  establishing  (enacted  1973);  formerly  Title  18  -  Highways  and 
Bridges,  Chap.  1  -  State  Highways,  ARIZ.  REV.  STAT.  §  18-152 
(enacted  1927,  repealed  1973)) 

CASES 

Territory  v.  Richardson.  76  P.  456  (Ariz.  1904) (public  highways 
are  such  only  as  come  within  the  express  provisions  of  the 
statutes  declaring  them  to  be  such,  citing  Par.  3956,  3972,  3990 
REVISED  STATUTES  1901) 

Tucson  Consol. Copper  Co.  v.  Reese.  100  P.  777  (Ariz.  1909) (the 
establishment  of  public  highways  is  governed  entirely  by  statute, 
roads  established  otherwise  are  not  public  highways,  RS2477  is 
not  to  be  construed  as  contrary  to  the  laws  of  the  state  or 
territory,  Arizona  has  no  territorial  statutes  which  recognize 
that  a  public  highway  may  be  established  by  adverse  user  or 
prescription,  citing  Par.  3956,  3972  CIVIL  CODE  1901  (in  effect 
since  1871) ) 

Duffield  v.  Ashurst.  100  P.  820  (Ariz.  1909) (the  status  of  the 
Bright  Angel  trail  as  a  public  highway,  constructed,  as  it  was, 
under  the  grant  of  RS2477,  prior  to  the  establishment  of  the 
Grand  canyon  forest  reserve,  is  permanently  fixed.  The 
establishment  of  the  reserve  did  not  operate  to  change  that 
status) 

State  v.  Crawford.  441  P. 2d  586  (Ariz.  Ct.  App.  1968) (in  order 
for  there  to  be  a  public  highway,  the  right-of-way  for  which  is 
granted  by  RS2477,  the  highway  must  be  established  in  strict 
compliance  with  the  provisions  of  Arizona  law,  citing  ARIZ.  REV. 
STAT.  S  18-154 (a) (enacted  1927,  repealed  1973)) 

County  of  Cochise  v..  Pioneer  Nat'l  Title  Ins.  Co..  565  P. 2d  887 
(Ariz.  Ct.  App.  1977) (in  order  for  there  to  be  a  public  highway, 
the  right-of-way  for  which  is  granted  by  RS2477,  the  highway  must 
be  established  in  strict  compliance  with  the  provisions  of 
Arizona  law,  citing  Par.  3972  CIVtL  CODE  1901;  ARIZ.  REV.  STAT. 
SS  18-152,  18-152 (A) (enacted  1927,  repealed  1973) 
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CALIFORNIA 
STATUTES 

htaAwf3-EETS  ^D/IGHWAYf  C0DE  §  25  (West  1990)  (definition  of  "county 
highway",  enacted  1935,  derived  from  Political  Code  §  2618  (1883- 

CAL.  STREETS  AND  HIGHWAYS  CODE  §  978  (West  1990) ( federal  grant  of 
property  to  county  for  highway  purposes) 

CASES 

McRose  v  Bottyerr  22  P.  393  (Cal.  1889) 
Beauetta  v.  Patterson ,  37  P. 917  (Cal.  1894) 

Schwerdtle  v.  Placer  County.  41  P. 448  (Cal.  1895) (citinq  St. 
1870,  p.  457)  * 

Sutton  v.  Njcolaisen,  44  P.  805  (Cal.  1896) (citing  Pol.  Code  § 
2619,  enacted  1873,  amended  by  Act  of  March  30,  1874,  repealed 
1883)  c 

Town  of  Red  Bluff  y.  WalbririoP.  116  P'.  77  (Cal.  Ct.  App.  1911) 

People  v.  Quong  Sing,  127  P.  1052  (Cal.  Ct.  App.  1912)  (citinq 
Pol.  Code  §  2619) 

Central  Pacific  Rv.  Co.  v.  Alameda  County.  299  P.  77  (Cal.  1931) 

Bai;  v.  Stephens,  158  P. 2d  207  (Cal.  Ct.  App.  1945) (citing 
Pol. Code  §  2618  as  reenacted  in  1883  and  in  force  until  1935) 

Summary:   Acceptance  of  the  offer  of  the  government  could  be 
manifested  and  dedication  could  be  effected  by  selection  of  a 
route  and  its  establishment  as  a  highway  by  public  authority. 
Dedication  could  also  be  effected  without  action  by  the  state  or 
county,  by  the  laying  out  of  a  road  and  its  use  by  the  public 
sufficient  in  law  to  constitute  an  acceptance  by  the  public  of  an 
offer  of  dedication.  In  order  that  a  road  should  become  a  public 
highway,  it  must  be  established  in  accordance  with  the  law  of  the 
state  in  which  it  is  located.  Ball  at  209. 
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COLORADO 


STATUTES 


COLO.  REV.  STAT.  §  43-1-202  ( 1984 )  (public  highways  or  roads, 

formerly  §  120-3-2  (1953),  adopted  in  1921) 

COLO.  REV.  STAT.  §  43-2-201  (1984) (public  highways  declared, 

formerly  §  120-1-1  (1953),  adopted  in  1921,  source  L.  1883, 
p. 251,  §  1) 


CASES 

Estes  Park  Toll-Road  Co.  v.  Edwards.  32  P.  549  (Colo.  Ct.  App. 
'1893) 

Spraaue  v.  stead.  139  P.  544  (Colo.  1914) (grant  accepted  by 
public  use  of  road.) 

Korf  v.  Itten.  169  P.  148  (Colo.  1917) (citing  S  5834,  Revised 
Statutes  1908,  which  provided  that  the  board  of  county 
commissioners  may  declare  any  section  or  township  line  on  the 
public  domain  a  public  highway,  held  to  be  authorized  by  RS2477) 

Greiner  v.  Board  of  Commas  of  Park  County.  173  P. 719  (Colo. 
1918) (school  sections,  grant  accepted  by  public  user) 

Nicholas  v.  Grassle.  267  P.  196  (Colo.  1928) (use  of  way  by  those 
for  whom  it  was  necessary  was  an  "acceptance,  a  road  may  be  a 
highway  though  it  reaches  but  one  user,  construction  not 
required) 

Rozman  v.  Allen.  68  P. 2d  440  (Colo.  1937) (stock  driveway) 

Leach  v.  Manhart.  77  P. 2d  652  (Colo.  1938) (acceptance  by  user, 
construction  or  action  by  public  authorities  not  required,  citing 
'35  C.S.A.  c.  143,  S  44,  C.L.  1921,  S  1290,  which  provided  that 
the  board  of  county  commissioners  could  declare  a  section  line  to 
be  a  public  highway) 

Uhl  v.  McEndaffer.  225  P. 2d  839  (Colo.  1950) (refers  to  an  1889 
resolution  passed  by  the  board  of  county  commissioners  declaring 
all  section  and  township  lines  on  the  public  domain  in  the  county 
to  be  public  highways,  acceptance  by  use) 

Martino  v.  Board  of  County  Comm'rs  of  County  of  Pueblo.  360  P. 2d 
804  (Colo.  1961) (citing  C.R.S.  §S  120-1-1,  120-3-2  (1953),  also 
C.R.S.  SS  120-3-18,  120-1-4,  120-1-5  (1953)  now  43-1-218,  43-2- 
204  and  43-2-205  (1984  &  Supp.  1992)  respectively) 
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CASES  eont. 


COLORADO 


Board  of 

P.  2d  601  (Colo 

public  highway) 


County  Commissioners  of  County  of  Ouray  v 

1963) (citing  C.R.S.  §  120-1-1  (1953) 


Masden.  385 


to  define 


Brown  v.  Jolley.  387  P. 2d 
1-1,  120-3-2 


278  (Colo.  1963) (citing  C.R.S.  §§ 
(1953),  road  is  highway  as  defined  by  statute) 


120- 
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IDAHO 
STATUTES 

IDAHO  CODE  §  40-109(5)  (1985  &  Supp.  1992 ) (definition  of 
"highways",  formerly  40-107(1947)) 

IDAHO  CODE  §  40-117(4)  ( 1985)  (definition  of  "public  highways", 
formerly  40-2604 (e) (1977) ) 

IDAHO  CODE  §  40-202  (1985  &  Supp.  1992) (recorded  and  worked 
highways,  formerly  40-103  (1947), the  exact  language  of  this 
section  is  incorporated  into  40-109(5)) 

IDAHO  CODE  §  40-604  (1985  &  Supp.  1992) (duties  and  powers  of 
commissioners  with  respect  to  highways,  formerly  40-133  and  40- 
501(1947) ) 

NOTE:  Former  Title  4  0  of  the  Idaho  Code  was  repealed  in  its 
entirety  in  1985.  A  new  Tile  40  was  substituted.  Various  statutes 
with  language  similar  to  IDAHO  CODE  §  40-109(5)  have  been  in 
effect  since  approximately  1887.  IDAHO  CODE  §  40-109(5)  appears 
to  be  a  compilation  of  these  prior  statutes.  See  Rich  at  1089. 

CASES 

Gooding  Highway  Dist.  of  Gooding  County  v.  Idaho  Irr.  Co. .  164  P. 
99  (Idaho  1917) (concerns  "Carey  Act"  land,  cites  §§  916,934  Rev. 
Codes  (????)  prescribing  how  and  who  could  establish  public 
highways) 

Oregon  Short  Line  R.  Co.  v.  Pfost.  27  P. 2d  877  (Idaho  1933) (the 
term  "highway"  does  not  include  railroads;  citing  §  850,  Rev.  St. 
1887  (§  874,  Rev.  Codes),  as  defining  the  word  "highway.";  citing 
S  39-101  Idaho  Code  Ann.  (1932) 

Kirk  v.  Schultz.  119  P. 2d  266  (Idaho  1941) (there  must  be  either 
user  by  the  public  under  the  laws  of  the  State  or  some  positive 
act  by  the  proper  public  authorities  to  accept  grant;  citing  1881 
Session  Laws,  sec.  1,  page  277;  §  851,  Rev.  St.  1887  stating  what 
constituted  a  highway) 

Rich  v.  Burdick.  362  P. 2d  1088  (Idaho  1961) (citing  IDAHO  CODE  §§ 
40-101  (S  850,  Rev-.  St.  1887;  §  874,  Rev.  Codes;  Idaho  Code  Ann. 
S  39-101  (repealed  1950));  IDAHO  CODE  S  40-103 (S  851  Rev.  St.; 
Idaho  Code  Ann  S  39-103);  IDAHO  CODE  §  40-402 (enacted  1939, 
repealed  1951,  reenacted  1951  essentially  the  same  as  IDAHO  CODE 
S  40-107) 

Roper  v.  Elkhorn  at  Sun  Valley.  605  P. 2d  968  (Idaho  1980) 

French  v.  Sorensen.  751  P. 2d  98  (Idaho  1988) (citing  IDAHO  CODE  § 
40-202) 
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KANSAS 
STATUTES 


KAN.  STAT.  ANN.  §§  68-101  to  68-106  ( 1985)  (general  provisons, 
roads;  en.  1911,  history  uncertain,  has  source  in  1864  Kan.  Sess. 
Laws,  ch.  112,  §§  1-5) 

CASES 

Tholl  v.  Koles,  70  P.  881  (Kan.  1902) (citing  Laws  1867,  c.  67, 
declared  all  section  lines  in  Washington  county  to  be  highways, 
subsequently  amended  to  include  other  counties,  held  to 
constitute  an  acceptance  of  the  congressional  grant) 

Walbridge  v.  Board  of  County  Commas  of  Russell  County.  86  P.  473 
(Kan.  1906) (held  that  the  act  of  the  Legislature  of  Kansas  in 
'1873  (Laws  1873,  p.  230,  c.  122),  which  declared  all  section 
lines  in  Russell  County  to  be  public  roads,  was  an  acceptance  of 
the  RS  2477  grant,  also  citing  §  6058,  Gen.  St.  1901,  concerning 
the  "opening"  of  roads) 

Molvneux  v.  Grimes.  98  P. 278  (Kan.  1908) (citing  §§  6018,  6020, 
6021,  Gen.  St.  1901,  concerning  the  requirements  of  the  road  law 
and  the  procedures  to  establish  a  public  road) 

Hughes  v.  Veal.  114  P.  1082  (Kan.  1911) (the  congressional  grant 
for  public  highways  may  be  accepted  by  the  acts  of  the  public 
authorities,  or  by  the  public  itself,  or  by  the  concurrent  action 
of  both) 

Lockard  v.  Hartley.  145  P.  900  (Kan.  1915) 
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MONTANA 
STATUTES 

MONT.  CODE  ANN.  §  60-1-103  ( 1991) (General  definitions,  enacted 
1965,  R.C.M.  1947,  §  32-2203 (part) ) 

MONT.  CODE  ANN.  §  60-1-201  ( 1991)  (Classification  -  highways  and 
roads,  enacted  1965,  R.C.M.  1947,  S  32-2301.) 

MONT.  CODE  ANN.  §  60-4-101,  60-4-102  (1991) (Rights  acquired  by 
public  in  highway;  general  power  of  department  of  transportation 
to  acquire  interests  in  property,  enacted  1965,  R.C.M.  1947,  §§ 
32-3901,  32-3902) 

NOTE:   History  uncertain  before  1947.  Need  to  establish  link 
between  present  statutes  and  those  cited  in  the  case  law. 

CASES 

City  of  Butte  v.  Mikosowitz .  102  P.  593  (Mont.  1909) (in  using  the 
term  "highway,  the  Congress  must  have  intended  such  a  highway  as 
is  recognized  by  the  local  laws,  customs  and  usages,  citing  § 

1339,  Rev.  Codes,  (1907?)  providing  that  state  public  highways 
are  generally  60  feet  wide) 

State  ex.rel.    Danise  v.  Nolan.  191  P.  150  (Mont.  1920) (The  grant 
is  but  an  offer  of  the  right  of  way  for  the  construction  of  a 
public  highway  and  can  only  become  fixed  when  a  highway  is 
definitely  established  and  constructed  in  some  one  of  the  ways 
authorized  by  the  laws  of  the  state;  citing  §§  13  37,  1340,  Rev. 
Codes  1907  (enacted  1903,  repealed  1913)  as  reenactments  of  §§ 
2600,  2603,  Pol.  Code  1895;  S  1337  (reenacted  as  §  3,  Ch.  l, 
General  Highway  Law,  1913-15)  describes  what  constitutes  a  public 
highway,  §  1340  (omitted  from  the  General  Highway  Law  of  1913-15) 
concerns  establishment  of  a  road  by  use) 

Moulton  v.  Irish  218  P.  1053  (Mont.  1923) (federal  grant  of  right 
of  way  for  highway  purposes  over  public  domain  does  not  become 
operative  until  accepted  by  construction  of  highway  according  to 
the  provisions  of  the  law  the  state;  citing  §  1612,  Rev.  Codes 
1921,  originally  enacted  as  §  2600,  Pol.  Code  1895;  citing  § 

1340,  Rev.  Codes  1907,  originally  enacted  as  §  2603,  Pol.  Code 
1895) 

Warren  v.  Chouteau  County.  265  P.  676  (Mont.  1928) (citing 
Moulton.  i.e.,  federal  grant  of  right  of  way  for  highway  purposes 
over  public  domain  does  not  become  operative  until  accepted  by 
construction  of  highway  according  to  the  provisions  of  the  law 
the  state;  citing  §  2603,  Pol.  Code  1895,  later  §  1340,  Rev. 
Codes  1907,  repealed  by  the  General  Highway  Law,  Chap.  72,  L. 
1913;  citing  5  2600,  Pol.  Code  1895,  later  S  1337,  Rev.  Codes 
1907,  repealed  by  Chap.  72,  L.  1913,  reenacted  as  §  3  of  the 

.  Appendix  V,  Exhibit  G 

page  1  of  2 


MONTANA 
CASES  cont. 

General  Highway  Law  of  1913,  later  §  1612,  Rev.  Codes  1921; 
citing  §§  2750,  2759,  Pol.  Code  1895,  providing  for  establishment 
of  a  highway  through  petition  and  a  formal  order  declaring  a 
public  highway  by  board  of  county  commissioners) 

Parker  v.  Elder,  758  P. 2d  292  (Mont.  1988) (citing  Nolan,  i.e., 
the  grant  is  but  an  offer  of  the  right  of  way  for  the 
construction  of  a  public  highway  and  can  only  become  fixed  when  a 
highway  is  definitely  established  and  constructed  in  some  one  of 
the  ways  authorized  by  the  laws  of  the  state,  citing  §  13  39,  Rev, 
Codes  (1915),  formerly  §  1337,  Rev.  Codes  (1907)) 
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NEBRASKA 
STATUTES 

NEB.  REV.  STAT.  §  39-1410  ( 1988)  (County  roads  -  General 
provisions,  section  lines  declared  roads,  enacted  1957,  language 
is  virtually  identical  to  L.  1879,  p.  130,  §  46;  Comp.  St.  1905, 
c.  78,  S  46  (See  Scotts  Bluff  at  297) 

NEB.  REV.  STAT.  §  39-1402  (1988) (County  roads  -  General 
provisions,  public  roads,  supervision  by "county  board,  enacted 
1957) 

NEB.  REV,  STAT,  §  39-1401  ( 1988)  (County  roads  -  General 
provisions,  terms  defined,  county  board,  public  roads,  enacted 
1957) 

NEB.  REV.  STAT.  §  39-1302 (12)  (20)  (21)  (26)  (1988)  (State  highways, 
terms  defined,  enacted  1955) 

CASES 

Streeter  v.  Stalnaker.  85  N.W.  47  (Neb.  1901) (evidence  of  long, 
continued  use  by  the  public  tends  to  show  the  establishment  of  a 
road  by  dedication  over  the  public  domain.  So,  also,  does  the 
surveying,  marking  out,  platting  and  improvement  of  a  road  by  the 
public  authorities) 

Van  Wanning  v.  Deeter.  110  N.W.  703  (Neb.  1907) (an  acceptance  of 
the  federal  grant,  may  be  shown  by  the  acts  of  the  public 
authorities,  or  by  the  acts  of  the  public  itself) 

Scotts  Bluff  County  v.  Tri-State  Land  Co..  142  N.W.  296  (Neb. 
1913) (citing  L.  1879,  p.  130,  §  46,  Comp.  St.  1905,  c.  78,  §  46, 
declaring  section  lines  in  each  county  of  the  state  to  be  public 
roads) 

County  of  Banner  v.  Young.  169  N.W. 2d  280  (Neb.  1 969) (citing  L. 
1879,  p.  130,  §  46,  opening  public  roads  on  section  lines  in  the 
state  as  accepting  the  congressional  grant  of  1866) 
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NEVADA 


STATUTES 


NEV.  REV.  STAT.  ANN.  §  403.090  (Michie  1991) (general  powers  of 
board  of  county  commissioners  over  public  highways,  enacted  1913) 

NEV.  REV.  STAT.  ANN.  §  403.410  (Michie  1991) (public  highways 
enacted  1866)  »»»*■> 

NEV.  REV.  STAT.  ANN.  §  403.430  (Michie  1991) (procedure  for 
opening  public  road,  enacted  18  66) 

NOTE:  The  following  statutes  were  found,  but  date  of  enactment  is 
after  1976.  Need  to  find  if  there's  any  prior  history. 

NEV.  REV.  STAT.  ANN.  §  244.277  (Michie  1986) (acceptance  of  grant 
of  right-of-way  over  federal  lands,  enacted  1977) ;  apparently  in 
effect  since  1917  (§  3008,  Rev.  Laws  of  Nevada,  see  AG  opinion, 
State  of  Nevada,  letter  to  Mr.  Russell  A.  Fields  dated  4-13-92 
page  4 ) ) 

NEV.  REV.  STAT.  ANN.  S  405.191(2)  (Michie  1991) ("Public  road" 
defined,  refers  specifically  to  RS  2477  roads  on  or  before  July 
1,  1979,  enacted  1979) 

NEV.  REV.  STAT.  ANN.  §  405.193  (Michie  1991)  (public  agency  not 
required  to  accept  or  maintain  roads  meeting  NRS  §  405.191, 
enacted  1979) 

NEV.  REV.  STAT.  ANN.  S  405.195  (Michie  1991) (action  to  prevent 
denial  of  public  use  of  road  qualifying  under  NRS  §  405.191, 
enacted  1979) 


CASES 

Ande-son  v.  Richards.  608  P. 2d  1096  (Nev.  1980) (citing  NRS  § 
403.410) 
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NEW  MEXICO 

STATUTES 

N.M.  STAT.  ANN.  §  67-2-1  (1978  &  Supp.  1992) (definition  of  public 
highways,  originally  enacted  in  1905,  former  codification 
includes  §  58-101,  N.M.  STAT.  (1941);  §  55-1-1,  N.M.  STAT.  ANN. 
(1953) 

N.M.  STAT.  ANN.  §  67-5-1  (1978  &  Supp.  1992) (county  bridges, 
township  and  section  lines  are  parts  of  public  highways;  width, 
originally  enacted  in  1891,  former  codification  includes  §  64- 
702,  Comp.  St.  1929) 

N.M.  STAT.  ANN.  §  67-5-2  (1978  &  Supp.  1992) (width  of  public 
highways,  enacted  1905) 

'N.M.  STAT.  ANN.  S  67-5-5  (1978  &  Supp.  1992) (alteration  or 
establishment  of  roads,  enacted  1905) 

CASES 

Atchison.  T.  &  S.F.  Rv.  Co.  v.Richter  148  P.  .478  (N.M.  1915) (when 
a  valid  entry  has  been  made  by  a  citizen,  that  portion  of  the 
public  land  covered  by  the  entry  is  segregated  from  the  public 
domain  and  is  not  subject  to  further  entry,  and  is  not  included 
in  subsequent  grants  made  by  Congress) 

Frank  A.  Hubbell  Co.  v.  Gutierrez.  22  P. 2d  225  (N.M.  1933) (citing 
§  64-702,  Comp.  St.  1929,  declaring  section  and  township  lines 
public  highways,  roads  lying  along  section  lines  in  county  must 
be  established  under  ordinary  statutory  proceedings  for 
establishment  of  highways) 

Wilson  v.  Williams.  87  P. 2d  683  (N.M.  1939) (under  federal  statute 
granting  right  to  establish  highway  over  public  land,  generally 
the  construction  of  a  highway  or  establishment  by  user  is 
sufficient) 

Kino  v.  Brown  284  P. 2d  214  (N.M.  1955) (upheld  Wilson,  public  use 
is  sufficient  to  constitute  dedication  of  highway  over  public 
land) 

State  v.  Walker.  301  P. 2d  317  (N.  M.  1956) (citing  S  55-1-1,  N.M. 
Stat.  Ann.  (1953),  defining  public  highways,  Enabling  Act,  school 
sections  and  RS  2477) 

Lovelace  v.  Hiahtower.  168  P. 2d  864  (N.M.  1946) (continuous  use  of 
a  road  for  such  time  and  under  such  circumstances  as  to  clearly 
prove  acceptance  of  federal  grant  will  suffice  to  establish  a 
highway  regardless  of  the  length  of  time  of  such  user,  citing  § 
58-101,  N.M.  Stat.  (1941),  discusses  the  history  of  RS  2477  in 
other  states) 
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NEW  MEXICO 
CASES  cont. 

Luchetti  v.  Bandler,  777  P.  2d  1326  (N.M.  Ct.  App.  1989) (use  of 
road  to  reach  single  private  residence,  hike,  picnic,  etc.  was 
insufficient  to  require  finding  of  acceptance  of  government's 
offer  to  dedicate  road  as  a  public  highway) 
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NORTH  DAKOTA 
STATUTES 

N.D.  CENT.  CODE  §  24-07-03  ( 1991)  (Section  lines  considered  public 
roads,  originally  en. .1871  as  L.  1871,  eh.  33;  am.  1897  as  L. 
1897,  c.  112,  §  3;  former  codification  includes  §  1920,  conro 
Laws  1913;  §  24-0703,  N.D.  Rev.  Code  (1943)) 

N.D.  CENT.  CODE  §  24-07-04  (1991) (jurisdiction  of  proceedings  to 
open  or  vacate  highways,  en.  1897,  former  codification  includes  § 
1921,  Comp.  Laws  1913) 

N.D.  CENT.  CODE  §  24-07-01  (1991  &  Supp.  1992) (en.  1897,'  public 
roads  by  prescription) 

N.D.  CENT.  CODE  §  24-07-02  (1991) (en.  1897,  established  roads  are 
public  highways) 

CASES 

Walcott  Tp.  of  Richland  County  v.  skaugg.  71  N.W.  544  (N.D.  1897) 

Wenberg  v.  Gibbs  Tp.y  153  N.W.  440  (N.D.  1915) (citing  L.  1871, 
ch.  33,  declaring  all  section  lines  in  the  territory  to  be  public 
highways;  citing  §  1348,  Rev.  Codes  1905,  providing  for 
compensation  of  the  owners  of  section  lines  opened  as  public 
highways) 

Faxon  v.  Lallie  Civil  To..  163  N.W.  531  (N.D.  1917) (citing  L. 
1871,  ch.  33,  declaring  all  section  lines  in  the  territory  to  be 
public  highways,  held  to  be  legislative  acceptance  of  the 
congressional  highway  grant;  citing  L.  1897,  ch.  112,  §  3, 
section  lines  considered  public  roads) 

Huffman  v.  Board  of  Supervisors  of  West  Bav  Tp.. Benson  County. 
182  N.W.  459  (N.D.  1921) (citing  L.  1871,  ch.  33,  a  public  highway 
was  unquestionably  established  on  a  section  line  by  virtue  of  the 
legislative  acceptance  of  the  federal  grant) 

HJUsboro  Nat'l  Bank  v.  Ackerman.  189  N.W.  657  (N.D.  1922)  (citing 
SS  1920,  1921  Compiled  Laws  (1913?),  providing  that  section  lines 
are  public  roads  and  who  has  jurisdiction  to  open  such  roads; 
citing  L.  1871,  ch.  33,  as  accepting  the  congressional  highway 
grant) 

Lalim  v.  Williams  County.  105  N.W. 2d  339  (N.D.  1960) (citing  L. 
1871,  ch.  33;  citing  S  24-0703,  N.D.  Rev.  Code  (1943)) 

Small  v.  Burleiah  County.  225  N.W. 2d  295  (N.D.  1975) (citing  §  24- 
07-03,  N.D.  CENT.  CODE,  section  lines  considered  public  roads,  no 
action  by  public  authorities  is  necessary,  also  cites  several 
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NORTH  DAKOTA 
CASES  cont. 

other  laws  relating  to  section  line  roads,  discusses  legislative 
history  and  intent  of  laws) 

Minot  Sand  &  Gravel  Co.  v.  Hielle.  231  N.W.2d  721  N.D. 
1975) (discusses  extraction  of  minerals  from  beneath  section 
lines) 

DeLair  v.  County  of  LaMoure.  326  N.W.2d  55  (N.D.  1982 ) discusses 
history  of  S  24-07-03,  N.D.  CENT.  CODE) 

LAW  REVIEW  ARTICLES 

Note,  The  Public  Trust  Doctrine  in  North  Dakota.  54  N.D.  L.  REV 
565,  572  (1978) 
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OKLAHOMA 
STATUSES 

OKLA.  STAT.  ANN.  tit.  69,  §  1201(West  1969  &  Supp.  1992) (enacted 
1968,  amended  1975;  section  lines  public  highways,  width;  former 
codifications  in  effect  since  1909,  §  6072,  Wilson's  Rev.  &  Ann. 
St.  1903  was  incorporated  in  former  OKLA.  STAT.  tit.  69   «5  l 
(1961) ,  now  §  1201)  ' 

OKLA.  STAT.  ANN.  tit.  69,  §§  628,  629  (West  1969  &  Supp. 
1992) (power  of  county  commissioners  to  open  roads,  width  of 
roads,  en.  1968,  former  codifications  in  effect  since  1909) 

Osage  Alloting  Act,  ch.  3572,  §  10,  34  Stat.  545  (1906) 

(OKLA.  CONST,  art.  XVI,  S  2  (1907) (acceptance  of  lands  granted  or 
reserved  for  highway) 

Organic  Act,  ch.  182,  §23,  26  Stat.  92  (1890) 
'  CASES 

Mills  v.  Glasscock,  no  P.  377  (okla.  1910) (Constitutional  and 
statutory  provisions  constituted  an  acceptance  of  congressional 
grant  for  highways;  citing  the  Osage  alloting  act,  ch.  3  572,  § 
10,  34  Stat.  545  (1906),  providing  for  public  roads  on  all 
section  lines  in  the  Osage  Indian  Reservation;  citing  §  6072 
Wilson's  Rev.  &  Ann.  St.  1903,  declaring  all  section  lines  in  the 
territory  to  be  public  highways;  citing  OKLA.  CONST,  art.  XVI,  § 
2  (1907),  accepting  lands  for  public  highways  made  under  any 
grant  of  Congress) 

St.  Louis  &  S.F.R.  Co.  v.  Love.  118  P.  259  (Okla.  1911) (citing  § 
7753,  Compiled  Stat.  1909,  vesting  jurisdiction  in  the  township 
boards  to  open  and  establish  public  roads) 

Sebranak  v.  Board  of  County  Comm'rs  of  Garfield  County  27  P. 2d 
632  (Okla.  1933) (citing  ch.  72,  Stat  of  Okla.  1893  (S  5708  et. 
seq.) ,  declaring  all  section  lines  in  the  territory  of  Oklahoma 
to  be  public  highways  and  authorizing  the  board  of  county 
commissioners  to  lay  out,  alter,  or  vacate  any  road) 
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OREGON 
STATUTES 

OR.  REV.  STAT.  §  368.131  (1991) (right  of  way  over  United  States 
public  lands,  formerly  §  368.555(1953?)) 

OR.  REV.  STAT.  §  368.001  ( 1991) (definition  "public  road",  en 
1981) 

OR.  REV.  STAT.  §  368.016  (1991) (county  authority  over  roads,  en. 
1981) 

OR.  REV.  STAT.  §  368.161  (1991) (use  of   road  viewers  to  establish 
road,  en.  1981)) 

CASES 

Wallowa  County  v.  Wade.  72   P.  793  (Or.  1903) (long  continued  user 
by  the  public  together  with  the  action  of  the  county  authorities 
in  surveying  and  locating  a  road  was  sufficient  to  constitute  an 
.'  acceptance  of  the  grant  made  by  Congress  for  public  highways) 

Montgomery  v.  Somers,  90  P.  674  (Or.  1907)  (an  acceptance  of  the 
grant  of  congress  may  be  effected  by  public  user  alone,  without 
any  action  by  the  public  highway  authorities,  citing  B.  &  C. 
Comp.  S  4790  (Session  L.  1903,  p.  267),  providing  that  all  county 
roads  shall  be  60  feet  wide) 

Wilkens  v.  Lane  County.  671  P. 2d  1178  (Or.  Ct.  App. 
1983) (followed  Wallowa! 
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SOUTH  DAKOTA 
STATUTES 

S.D.  CODIFIED  LAWS  ANN.  §  31-18-1  (1984  &  Supp.  1992) (existence 
of  section  line  highways,  orig.  en.  1871  S.D.  Laws  ch.33,  §  1;  • 
former  codification  includes  1877  Pol.  Code  ch.  29,  §  l;  §  1189, 
Comp.  Laws  1887;  §  1594,  Rev.  Pol.  Code  1903) 

S.D.  CODIFIED  LAWS  ANN.  §  31-18-2  (1984) (width  of  highways,  orig. 
en.  1877;  former  codification  includes  1877  Pol.  Code  ch.  29,  § 
3;  S  1191,  Comp.  Laws  1887;  §  1596,  Rev.  Pol.  Code  1903) 

S.D.  CODIFIED  LAWS  ANN.  §  31-18-3  (1984  &  Supp.  1992) (vacation  or 
change  of  location  of  highways,  orig.  en.  1869;  former 
codification  includes  1877  Pol.  Code  ch.  29,  S  2;  §  1190,  Comp. 
Laws  1887;  §  1595,  Rev.  Pol.  Code  1903) 

S.D.  CODIFIED  LAWS  ANN.  §  31-1-1  (1984) (en.  1929,  highway 
defined) 

*S.D.  CODIFIED  LAWS  ANN.  S  31-3-1  (1984  &  Supp.  1992)  (en.  1877, 
dedication  to  public  by  continuous  use) 

S.D.  CODIFIED  LAWS  ANN.  §  31-3-2  (1984) (en.  1893,  public  highway 
not  established  by  mere  use) 

CASES 

Wells  v.  Pennington  County.  48  N.W.  305  (S.D.  1891) (citing  §§ 
1189,  1191  Comp.  Laws  1887,  declaring  all  section  lines  public 
highways  (S  1189),  66  ft.  in  width  (5  1191),  held  to  be  an 
acceptance  of  the  congressional  highway  grant) 

Smith  v.  Pennington.  48  N.W.  309  (S.D.  1891) (citing  §§  1189,  1191 
Comp.  Laws  1887,  the  territorial  law  declaring  section  lines  to 
be  public  highways  became  operative  as  an  acceptance  of  the 
congressional  grant  as  soon  as  those  lines  were  definitely 
settled) 

Riverside  Tp.  v.  Newton.  75  N.W.  899  (S.D.  1898) (citing  S§  1189, 
1191  Comp.  Laws  1887,  the  withholding  of  portions  of  public  lands 
for  school  purposes  was  neither  a  "grant  or  reservation  for 
public  uses,1*  within  the  exception  of  RS  2477) 

Citv  of  Deadwood  v.  Whittaker.  81  N.W.  908  (S.D.  1900) (Indian 
lands) 

Great  Northern  Rv.  Co.  v.  Town  of  Vibora.  97  N.W.  6  (S.D. 
1903) (the  right  of  the  public  to  use  a  section  line  highway  is 
not  impaired  by  incorporation  of  a  town  according  to  a  plat) 
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SOUTH  DAKOTA 
CASES  cont. 

Lawrence  v.  F,wPrt ,  114  N.W.  709  (S.D.  1908)  (citing  1871  s.D.  Laws 
ch.33,  later  carried  into  §§  1594,  1595,  1596.  Rev.  Pol.  Code 
(1903);  also  cites  former  law  and  discusses  prior  legislative 
history) 

Sample  v.  Harter  156  N.W.  1016  (S.D.  1916) (citing  §§  1594,  1596 
Rev.  Pol.  Code  (1903)) 

Gustafson  v.  Gem  Tp. .  235  N.W.  712  (S.D.  1931) (citing  1871  S.D. 
Laws  ch.33,  S  1;  now  §  8519,  Rev.  Code  1919) 

Pederson  v.  Canton  Tp. .  34  N.W. 2d  172  (S.D.  1948) (citing  1871 
S.D.  Laws  ch.33  as  accepting  dedication  of  Congress;  citing  § 
28.0101,  S.D. Code  (1939),  now  S.D.  CODIFIED  LAWS  ANN.  §  31-1-1; 
Citing  S  28.0102,  S.D. Code  (1939),  now  S.D.  CODIFIED  LAWS  ANN.  § 
' 31-18-1) 

.'  Costain  v.  Turner  County.  36  N.W. 2d  382  (S.D.  1949)  (citing  1871 
S.D.  Laws  ch.33;  citing  §  28.0105,  S.D. Code  (1939),  now  S.D. 
CODIFIED  LAWS  ANN.  S  31-18-2) 

Dave  Gustafson  Co.  v.  State.  169  N.W. 2d  722  (S.D.  1969) (citing 
1871  S.D.  Laws  ch.33;  now  embodied  in  S.D.  CODIFIED  LAWS  ANN.  S 
31-18-1  (1967)) 

Thormodsqard  v.  Wavne  Township  Board  of  Supervisors.  310  N.W. 2d 
157  (S.D.  1981) (citing  S.D.  CODIFIED  LAWS  ANN.  §§  31-18-1,  31-3- 
1) 
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PTAH 
STATUTES 

UTAH  CODE  ANN.  §  27-12-2(8)  (1989  &  Supp.  1991) (en.  1963, 
definition  of  "public  highway") 

UTAH  CODE  ANN.  §  27-12-89  (1989) (en.  1963,  public  use 
constituting  dedication,  originally  enacted  as  1886  Utah  Laws, 
ch.  12;  formerly  codified  as  §  2066,  Comp.  Laws  1888;  §  1115, 
Rev.  Stat.  1898  &  Comp.  Laws  1907;  §  2801,  Comp.  Laws  1917;  §  36- 
1-2,  Rev.  Stat.  1933  &  Utah  Code  Ann.  1943;  §  27-1-2,  Utah  Code 
Ann.  1953) 

UTAH  CODE  ANN.  §  27-12-90  (1989) (en.  1963,  highways  once 
established  continue  until  abandoned,  formerly  codified  as  § 
1116,  Comp.  Laws  1907;  §  2802,  Comp.  Laws  1917;  §  27-1-3,  Utah 
Code  Ann.  1953) 

UTAH  CODE  ANN.  §  27-12-92  (1989) (en.  1963,  United  States  patents) 

UTAH  CODE  ANN.  S  27-12-93  (1989) (en.  1963,  width  of  rights-of-way 
for  public  highways,  prior  history  not  known) 

UTAH  CODE  ANN.  §  27-12-25  (1989) (en.  1963,  control  of  highways 
not  otherwise  designated,  prior  history  not  known) 

CASES 

Lindsay  Land  &  Livestock  Co.  v.  Churnos.  285  P.  646  (Utah 
1930) (citing  1880  Utah  Laws,  ch.  29,  SS  2,3  (S  2  has  language 
similar  to   UTAH  CODE  ANN.  §27-12-2(8)  (1989));  citing  1886  Utah 
Laws,  ch.  12,  S  2  (contains  language  similar  to  UTAH  CODE  ANN. 
S27-12-89  (1989));  held  that  public  use  over  period  of  years  was 
sufficient  to  constitute  an  acceptance  of  congressional  grant, 
road  width  determined  by  what  is  reasonable  and  necessary) 

Sullivan  v.  Condas.  290  P.  954  (Utah  1930) (citing  1880  Utah  Laws, 
ch.  29;  1886  Utah  Laws,  ch.  12;  §  2066,  Comp.  Laws  1888;  §  1115, 
Rev.  Stat.  1898;  S  2802,  Comp.  Laws  1917) 

Jeremy  v.  Bertaanole.  116  P.  2d  429  (Utah  1941) (citing  1880  Utah 
Laws,  ch.  29,  SS  2,3;  citing  1886  Utah  Laws,  ch.  12,  S  2) 

Oregon  Short  Line  Railroad  Co.  v.  Murray  Citv.  277  P. 2d  798  (Utah 
1954) (citing  §  1115,  Rev.  Stat.  1898  &  Comp.  Laws  1907;  §  2801, 
Comp.  Laws  1917;  §  36-1-2,  Rev.  Stat.  1933  ft  Utah  Code  Ann.  1943; 
S  27-1-2,  Utah  Code  Ann.  1953) 

Bover  v.  Clark.  326  P. 2d  107  (Utah  1958) (citing  Utah  Code  Ann.  § 
27-1-3  (1953)) 

Clark  v.  Erekson.  341  P. 2d  424  (Utah  1959) (citing  Utah  Code  Ann. 
SS  27-1-2,  27-1-3  (1953)) 
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??£!#¥  V"    ^qtaqn°'    347    P'2d   834    (Ut^   1959)  (evidence 
f^erafiCgrant)°  ShOW  that  *»"  «*»tit»t.d  pubUc  highway  under 

SSn^iaa/S^r;    493   Vd   "9    (Utah   1972)  (^senting  opinion 

Code  Ann"      c   2?-?2-87W^    i'    ?    2'    ln   =ubstance   the   lamS   as   Utah 
«  Ann.    $   27-12-89    (1953,    Replacement  Vol.    3);    citina   <5    ins 

s   a    12-90    (1953,    Replacement  Vol.    3)) 

STT2?'i?n5?«wifo»?    P'2d.750    ^tah   1982)  (citing   Utah   Code 
(1953?)  d953);    citing   Utah  Code  Ann.    §    27-12-89 
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WASHINGTON 
STATUTES 

WASH.  REV.  CODE  ANN.  §  36.85.030  (1991) (en.  1963,  acceptance  of 
federal  grants  over  public  lands;  originally  enacted  as  Laws 
1903,  p.  155,  c.  103;  formerly  §  6450-17,  Remington's  Rev.  Stat. 
(1932);  §  5607,  Remington  &  Ballinger's  Code  (1910)) 

WASH.  REV.  CODE  ANN.  §  36.85.040  (1991)  (en.  1963,  acceptance  of 
federal  grants  over  public  lands  -  prior  acceptance  ratified; 
originally  enacted  as  Laws  1903,  p.  155,  c.  103;  formerly  §  6450- 
18,  Remington's  Rev.  Stat.  (1932);  §  5608,  Remington  & 
Ballinger's  Code  (1910)) 

CASES 

'Smith  v.  Mitchell.  58  P.  667  (Wash.  1899) (RS  2477  is  a  grant  for 
highways  without  any  limitations  as  to  the  method  for  their 
establishment;  a  highway  may  be  established  in  any  of  the  ways 
recognized  by  the  law  of  the  state  in  which  such  lands  are 
.'  located;  in  this  state,  highways  may  be  established  by 
prescription,  dedication,  user  or  proceedings  under  statute) 

Okanogan  County  v.  Cheetham.  80  P.  262  (Wash.  1905) (citing  Laws 
1903,  p.  155,  c.  103,  authorized  boards  of  county  commissioners 
to  accept  rights  of  way  for  highways  as  granted  by  RS  2477, 
provided   that  nothing  in  the  statute  should  be  construed  to 
invalidate  the  acceptance  of  such  grant  by  general  public  use  and 
enjoyment,  held  that  public  user  constituted  an  acceptance  of  the 
grant  without  any  resolution  of  the  board  of  county 
commissioners  accepting  the  highway) 

Peterson  v.  Baker.  81  P. 681  (Wash.  1905) (citing  S  3846, 
Ballinger's  Ann.  Codes  &  St.  (1897?),  declaring  all  public  roads 
and  highways  used  as  such  for  not  less  than  seven  years  to  be 
lawful  roads  and  highways,  school  lands  are  not  "reserved  for 
public  Uses"  within  the  meaning  of  RS  2477) 

McAllister  v.  Okanoaan  County  100  P.  146  (Wash.  1909) (citing  Laws 
1903,  p.  155,  c.  103,  overturned  the  holding  in  Cheetham  that  the 
grant  is  a  grant  in  praesenti,  held  that  the  grant  remains  in 
abeyance  until  a  highway  is  established  under  some  public  law 
authorizing  it  and  takes  effect  from  that  time) 

Stofferan  v.  Okanoaan  County.  136  P.  484  (Wash.  1913) (citing  Laws 
1903,  c.  103,  SS  5607,  5608,  Rem.  &  Bal.  Code  (1910?), 
authorizing  the  boards  of  county  commissioners  to  accept  the 
grant  for  public  highways  and  ratifying  any  action  already  taken 
by  the  boards  purporting  to  accept  such  grant;  citing  §  5657, 
Rem.  &  Bal.  Code  (1910?),  providing  that  roads  may  be  established 
by  prescription  by  use  by  the  public  for  not  less  than  seven 
years;  upheld  McAllister  ruling  that  the  grant  is  not  a  grant  in 
praesenti) 

• 
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WASHINGTON 
CASES  eont. 

Rodiqer  v.  Cullen.  175  P. 2d  669  (Wash.  1946 
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WYOMING 
STATUTES 

WYO.  STAT.  §  24-1-101  (1977  &  Supp.  1991) (originally  enacted  as 
1895  Wyo.  Sess.  Laws  ch.  69,  §  1;  public  highways  defined  and 
established;  former  laws  and  codifications  include  1919  Wyo. 
Sess.  Laws,  ch.  112,  S  1;  S  2977,  Comp.  Stat.  1920;  1921  Wyo. 
Sess.  Laws  ch.  100,  §  1;) 

CASES 

Hatch  Bros.  Co.  v.  Black.  165  P.  518  (Wyo.  1917)  (citing  -1895  Wyo. 
Sess.  Laws  ch.  69,  §  1  (source  of  present  statute) ;  also  cites 
prior  legislative  history  to  1869) 

Hatch  Bros.  Co.  v.  Black.  165  P.  267  (Wyo.  1918) (extensive 
legislative  history  and  discussion  of  early  laws  concerning 
public  highways) 

Bishop  v.  Hawlev.  238  P.  284  (Wyo.  1925) (citing  1919  Wyo.  Sess. 
Laws,  ch.  112;  §  2977,  Comp.  Stat.  1920;  1921  Wyo.  Sess.  Laws  ch. 
100;  grant  of  highway  is  a  dedication,  effective  on  acceptance  by 
construction  or  establishment  by  public  user) 

Cottman  v.  Lochner.  278  P.  71  (Wyo.  1929) (citing  §  2997,  Comp. 
Stat.  1920) 

Nixon  v.  Edwards.  264  P. 2d  287  (Wyo.  1953) (extensive  legislative 
history  and  discussion  of  early  laws  concerning  public  highways) 
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H.R.  1096,  102d  Cong.,  1st  Sess.  (1991) 


102d  CONGRESS  T  T      O       1  AA/I 

1ST  SESSION       H.    K.      lUyb 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  24  (legislative  day,  July  8),  1991 

Received;  read  twice  and  referred  to  the  Committee  on  Energy  and  Natural 

Resources 


AN  ACT 

To  authorize  appropriations  for  programs,  functions,  and 
activities  of  the  Bureau  of  Land  Management  for  fiscal 
years  1992,  1993,  1994,  and  1995;  to  improve  the  man- 
agement of  the  public  lands;   and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  AUTHORIZATION. 

4  There  are  hereby  authorized  to  be  appropriated  such 

5  sums  as  may  be  necessary  for  programs,  functions,  and 

6  activities  of  the  Bureau  of  Land  Management,  Depart- 

7  ment  of  the  Interior  (including  amounts  necessary  for  in- 

8  creases  in  salary,  pay,  retirements,  and  other  employee 
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1  to  denial  thereof,  shall  be  subject  to  judicial  review  in  ac- 

2  cordance  with  and  to  the  extent  provided  by  the  Adminis- 

3  trative  Procedure  Act  (5  U.S.C.  551-559  and  701  et  seq.). 

4  For  the  purposes  of  this  section,  the  term  'rule'  has  the 

5  same  meaning  as  such  term  has  in  the  Administrative  Pro- 

6  cedure  Act  (5  U.S.C.  551(4)).". 

7  (b)  The  table  of  contents  of  the  Act  is  amended  by 

8  inserting  after  the  item  relating  to  section  707  the  follow- 

9  ing  new  item: 

'Sec.  708.  Judicial  review.-'. 

10  SEC.  15.  CLAIMED  RIGHTS-OF-WAY. 

1 1  The  Act  is  hereby  amended  by  adding  at  the  end  of 

12  title  III  the  following  new  sections  319  and  320: 

13  "SEC.  319.  RECORDATION  OF  CLAIMED  RIGHTS-OF-WAY. 

14  "(a)  Filing  Requirements. — (1)  Any  party  claim- 

15  ing  to  be  a  holder  of  a  right-of-way  across  public  or  other 

16  Federal  lands  for  the  construction  of  a  highway  pursuant 

17  to  a  grant  made  by  Revised  Statutes  section  2477  (±4 

18  U.S.C.  932)  that  became  operative  before  repeal  of  such 

19  section  on  October  21,  1976,  shall,  on  or  before  January 

20  1,  1994,  file  for  record  in  the  office  or  offices  of  the  Bu- 

21  reau  of  Land  Management  responsible  for  management  of 

22  public  lands  within  the  State  or  States  wherein  such 

23  claimed  right-of-way  is  located  either  a  notice  of  intent 

24  to  hold  and  maintain  the  right-of-way  or  a  notice  of  aban- 

25  donment  of  such  party's  claim  to  be  the  holder  of  such      Appendix  VI  Exhibi  A 

•hr  tow  rfs  page  2  of  10 
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1  right-of-way.  A  notice  of  intent  to  hold  and  maintain  such 

2  a  right-of-way  shall  be  accompanied  by  information  con- 

3  cerning  the  accual  construction,  maintenance,  and  public 

4  use  on  which  such  party  bases  its  claim  to  have  established 

5  such  a  right-of-way,  and  by  such  other  information  regard - 

6  ing  the  uses,  location,  and  extent  of  such  ciaimed  ri<mt- 

7  of-way  as  the  Secretary  of  the  Interior  may  require.  The 

8  Secretary  may  allow  information  already  in  the  possession 

9  of  the  Bureau  of  Land  Management  to  be  included  by  ref- 

0  erence  to  the  documents  in  which  such  information  is  re- 

1  corded. 

2  "(2)  A  party  filing  a  notice  pursuant  to  paragraph 

3  (1)  shall  also  simultaneously  file  a  copy  thereof  in  the  ap- 

4  propriate  office  of  any  other  agency  responsible  for  man- 

5  agement  of  any  Federal  lands  traversed  by  the  claimed 

6  right-of-way,  and  shall  give  public  notice  of  the  party's  in- 

7  tention  to  hold  and  maintain  or  *    abandon  the  claimed 

8  right-of-way  by  publication  of  information  concerning  such 

9  intention  in  one  or  more  newspapers  of  general  circulation 

20  in  the  areas  where  the  affected  lands  are  located. 

21  "(b)  Effect.— (1)  The  failure  of  any  party  subject 

22  to  the  requirements  of  subsection  (a)  to  file  the  notices 

23  or  to  publish  the  information  required  to  be  filed  and  p"b- 

24  lished  by  such  subsection  within  the  time  specified  by  such 

25  subsection  shall  be  conclusively  deemed  to  constitute  an 
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1  abandonment  and  relinquishment  of  a  right-of-way  with 

2  respect  to  which  such  filing  and  publication  is  required 

3  by  such  subsection. 

4  "(2)  Recordation  pursuant  to  this  section  shall  not. 

5  of  itself,  render  valid  any  claim  which  would  not  otherwise 

6  be  valid  under  applicable  law  or  provide  a  basis  for  chang- 

7  ing  the  scope,  alignment,  or  character  or  extent  of  use  of 

8  any  claimed  right-of-way;  and  nothing  in  this  section  shall 

9  be  construed  as  waiving,  altering,  or  otherwise  affecting 

10  any  terms  or  conditions  applicable  to  any  right-of-way 

1 1  under  this  Act  or  any  other  applicable  law. 

12  "(c)  Investigations.— (1)  Upon  receipt  of  a  notice 

13  filed  pursuant  to  subsection  (a)  that  a  party  intends  to 

14  hold  and  maintain  a  claimed  right-of-way  involving  any 

15  lands  specified  in  paragraph  (2)  of  this  subsection,  the 

16  Secretary  of  the  Interior,  acting  through  an  appropriate 

17  officer  of  the  Bureau  of  Land  Management  or  (if  any  por- 

18  tion  of  a  claimed  right-of-way  covered  by  this  subsection 

19  is  located  within  a  unit  of  the  National  Park  System)  of 

20  the  National  Park  Service,  shall  conduct  an  investigation 

21  to  determine  the  validity  of  each  such  claimed  right-of- 

22  way.  The  Secretary  shall  provide  an  opportunity  for  the 

23  public  to  contest  or  request  an  investigation  of  the  validity 

24  of  any  other  claimed  right-of-way. 
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1  "(2) (A)  The  Secretary  shall  investigate  the  validity 

2  of    each    claimed    right-of-way    any    portion    of    which 

3  involves — 

4  "(i)  any  lands  within  the  National  Park  Sys- 

5  tern,  the  National  Wild  and  Scenic  River  System,  or 

6  the  National  Wilderness  Preservation  System;  or 

7  "(ii)  any  lands  being  managed  so  as  to  preserve 

8  their  suitability  for  designation  as  wilderness,  pursu- 

9  ant  to  section  fi03  of  this  Act  or  any  other  provision 

10  of  law  or  regulation;  or 

11  "(iii)   any  area  of  critical  environmental  con- 

12  cern;  or 

13  "(iv)   any  other  lands  whose  use  for  highway 

14  purposes  would  be  inconsistent  with  the  land-use 

15  plans  for  those  lands. 

16  "(B)  The  Secretary  shall  also  investigate  any  claimed 

17  right-of-way  not  involving  lands  specified  in  subparagraph 

18  (A)  but  with  respect  to  which  a  challenge  is  filed  that 

19  states  grounds  which,  if  proved  or  confirmed,  would  con- 

20  stitute  reason  to  doubt  the  validity  of  such  claimed  right- 

21  or-way  or  any  portion  thereof. 

22  "(3)  If  any  portion  of  such  claimed  right-of-way  is 

23  on  Federal  lands  managed  by  an  agency  other  than  the 

24  Bureau  of  Land  Management  or  the  National  Park  Serv- 

25  ice,  the  investigating  officer  shall  request  the  comments 

Appendix  VI,  Exhibit  A 
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1  of  such  agency  with  respect  to  the  validity  of  such  right- 

2  of-wav. 


3 


"(4)  Appropriate  notice  to  the  public,  including  the 

4  owners  of  any  non-Federal  lands  affected  by  the  claimed 

5  right-of-way,  shall  be  provided  with  respect  to  initiation 

6  of  each  investigation  carried  out  pursuant  to  this  para- 

7  graph,  and  the  investigating  officer  shall  provide  an  oppor- 

8  tunity  for  the  public  to  submit  comments  concerning  the 

9  subject  of  the  investigation. 

*0  "(5)  If  information  or  comments  submitted  to  the  in- 

•  1 1.  vestigating  officer  demonstrate  that  there  is  a  dispute  as 

12  to  any  relevant  facts  with  respect  to  the  validity  of  a  right- 

13  of-way  subject  to  an  investigation  under  this  paragraph. 

14  the  parties  to  such  dispute  shall  be  afforded  an  adjudica- 

15  tory  hearing  on  the  record  with  respect  to  such  disputed 

16  issues  of  fact.  Any  such  adjudicatory  hearing  shall  be  be- 

17  fore  a  qualified  administrative  law  judge  whose  findings 

18  shall  govern  disposition  of  such  issues  of  fact  in  any  deter- 

19  mination  concerning  the  validity  of  a  claimed  right-of-way, 

20  subject  to  adininistrative  and  judicial  review  under  appli- 

2 1  cable  provisions  of  law. 

22  "(6)  If  after  an  investigation  pursuant  to  this  para- 

23  graph,  the  investigating  officer  finds  either  that  a  claimed 

24  right-of-way  or  portion  thereof  is  valid  or  that  there  is  rea- 

25  son  to  doubt  the  validity  of  such  claimed  right-of-way  or 
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1  portion  thereof,   notice  of  such  finding  and  the  reasons 

2  therefor  shall  be  provided  to  the  party  claiming  the  right- 

3  of-way  and  to  all  ether  affected  parties,  including  the  pub- 

4  lie. 

5  "(7)  For  purposes  of  this  section,  if  any  portion  of 

6  a  claimed  right-of-way  includes  lands  managed  pursuant 

7  to  section  603  of  this  Act,  that  fact  shall  constitute  a  rea- 

8  son  to  doubt  the  validity  of  such  portion  of  such  right- 

9  of-way. 

10  "(d)  APPEALS. — (1)  Any  claimed  right-of-way  or  por- 

1 1  tion  thereof  with  respect  to  which  it  is  found,  pursuant 

12  to  subsection  (b),  that  there  is  reason  to  doubt  the  validi- 

13  ty,  shall  be  deemed  to  be  invalid  unless,  within  30  days 

14  after  such  finding  the  party  claiming  the  right-of-way  has 

15  filed  with  the  Secretary  of  the  Interior  an  appeal  of  such 

16  finding,  and  the  Secretary  thereafter  determines  the  right- 

17  of-way  to  be  valid.  Any  party  other  than  the  party  claim- 

18  ing  the  right-of-way,  may  intervene  in  any  appeal  filed 

19  under  this  paragraph  in  support  of  the  finding  of  invalidi- 

20  ty  by  filing  with  the  Secretary  a  notice  of  such  intervention 

21  within  the  period  allowed  for  filing  of  the  appeal. 

22  "(2)  Any  finding  by  the  investigating  officer  with  re- 

23  gard  to  the  validity  or  invalidity  of  a  claimed  right-of-way 

24  or  portion  thereof  valid  shall  become  final  unless  within 
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1  30  days  after  such  finding  a  notice  of  appeal  of  such  find- 

2  ing  is  filed  with  the  Secretary  of  the  Interior. 

3  "(3)  Any  decision  by  the  Secretary  with  regard  to  an 

4  appeal  under  this  subsection  shall  be  made  after  the  party 

5  claiming  or  contesting  a  right-of-way  has  been  provided 

6  with  the  evidence  upon  which  the  investigating  officer's 

7  finding  regarding  its  validity  or  invalidity  was  based  and 

8  has  been  given  an  opportunity  to  respond,  including  an 

9  adjudicatory  hearing  on  the  record  with  respect  to  any  dis- 

10  puted  issues  of  fact. 

1 1  "(4)(A)  Pending  a  final  determination  of  validity  with 

12  respect  to  a  claimed  right-of-way  that  is  subject  to  an  ap- 

13  peal  under  this  subsection,  the  Federal  land  covered  by 

14  sueh  claimed  right-of-way  shall  be  managed  in  accordance 

15  with  applicable  law  (including  this  Act)  and  management 

16  plans  as  if  such  right-of-way  did  not  exist,  except  that 

17  such  lands  may  continue  to  be  used  for  lawful  transporta- 

18  tion,  access,  and  related  purposes  of  the  same  nature  and 

19  to  the  same  extent  as  was  properly  permitted  by  the  Secre- 

20  taiy  on  the  date  of  enactment  of  this  section.  Any  such 

21  continued  uses  shall  be  subject  to  appropriate  regulations 

22  to  protect  the  resources  and  values  of  the  affected  lands. 

23  "(B)  Upon  a  final  determination  of  invalidity  with  re- 

24  spect.  to  a  claimed  right-of-way  subject  to  an  appeal  under 

25  paragraph  (3),  Federal  lands  covered  by  such  claimed 
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1  right-of-way  shall  be  managed  in  accordance  with  applica- 

2  ble  law  and  management  plans. 

3  "(C)  A  determination  by  an  investigating  officer  as 

4  to  the  validity  or  invalidity  of  a  claimed  right-of-way  may 

5  be  appealed  to  the  Secretary  by  any  person,  provided  such 

6  appeal  is  made  no  later  than  30  days  after  the  determina- 

7  tion  of  the  investigating  officer.  Any  person  filing  such  an 

8  appeal  shall  be  afforded  an  adjudicator-  hearing  on  the 

9  record  with  regard  to  any  disputed  issue  of  fact.  Any  deci- 

10  sion  of  the  Secretary  regarding  such  an  appeal  shall  be 

1 1  subject  to  judicial  review. 

12  "(5)  Any  decision  by  the  Secretary  pursuant  to  this 

13  subsection  shall  be  subject  to  judicial  review  under  appli- 

14  cable  provisions  of  law,  but  nothing  in  this  subsection  shall 

15  be  construed  as  affording  any  right  to  seek  or  participate 

16  in  any  judicial  proceeding  by  any  party  not  otherwise  enti- 

17  tied  to  see^>  or  participate  in  such  proceeding. 

18  "(e)  Change  in  Use. — Any  change  in  the  scope, 

19  alignment,  or  character  of  use  of  a  valid  right-of-way  es- 

20  tablished  pursuant  to  Revised  Statutes  section  2477  shall 

21  be  subject  to  terms  and  conditions  required  by  section  505 

22  of  this  Act  or  other  applicable  law. 

23  "(f)  Savings  Clause. — Nothing  in  this  section  shall 

24  be  construed  as  increasing  or  diminishing  the  require- 

25  ments  of  any  applicable  law  with  respect  to  establishment, 
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1  construction,  or  maintenance  of  a  highway  for  purposes 

2  of  obtaining  a  valid  right-of-way  pursuant  to  Revised  Stat- 

3  utes  section  2477  prior  to  its  repeal. 

4  "SEC.  320.  RIGHT-OFF.WAY  IN  ALASKA  CONSERVATION  SYS- 

5  TEM  UNITS. 

6  "Nothing  in  this  Act  shall  be  construed  as  exempting 

7  any  proposal  for  any  construction  on  or  change  in  the 

8  scope,  alignment,  or  character  or  extent  of  use  of  any  p0r- 

9  tion  of  any  right-of-way  claimed  to  have  been  established' 

10  pursuant  to  Revised  Statutes  section  2477  on  any  lands 

11  within  any  conservation  system  unit  in  Alaska  from  the 

12  requirements  of  title  XI  of  the  Alaska  National  Interest 

1 3  Lands  Conservation  Act. ' ' . 

14  SEC.  16.  WILD  HORSE  SANCTUARY  REPORT. 

15  (a)  Waiting  PERioo.-The  Secretary  shall  take  no 

16  action  to  remove  any  animals  covered  by  Public  Law  92- 

17  195  (commonly  known  as  the  "Wild  Free-Roaming  Horses 

18  and  Burros  Act")  from  any  area  being  operated,  under 

19  an  agreement  with  the  Secretary,  as  a  sanctuary  for  such 

20  animals  on  May  22,  1991,  or  to  alter  arrangements  exist- 

21  ing  on  such  date  for  care  and  maintenance  of  such  ani- 

22  mals,  sooner  than  120  days  after  transmittal  to  the  House 

23  Committee  on  Interior  and  Insular  Affairs  and  the  Senate 

24  Committee  on  Energy  and  Natural  Resources  of  the  report 

25  required  by  this  section. 
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